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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

THOMAS E. PEREZ, Secretary of Labor,
United States Department of Labor,
Plaintiff
Case No. 5:14-cv-00193
V.
CLARK V. HAYES, individually and as fiduciary of :
the APPLIED TECHNOLOGY SYSTEMS, INC.
RETIREMENT PLAN, APPLIED
TECHNOLOGY SYSTEMS, INC. and the
APPLIED TECHNOLOGY SYSTEMS, INC.
RETIREMENT PLAN,

Defendants

JUDGMENT BY DEFAULT OF CLARK V. HAYES, APPLIED TECHNOLOGY
SYSTEMS, INC. AND THE
APPLIED TECHNOLOGY SYSTEMS, INC. RETIREMENT PLAN
Defendants Clark V. Hayes, Applied Technology Systems, Inc. (“ATSI”) and the Applied
Technology Systems, Inc. Retirement Plan (“the Plan”), having been served with summons and
complaint, having failed to plead or otherwise defend, the legal time for pleading or otherwise
defending having expired, and the default of the said defendants having been duly entered
according to law on May 12, 2014 upon the application of the plaintiff, judgment is hereby
entered against said defendants in pursuance of the prayer of said complaint.

Wherefore, it is ORDERED, ADJUDGED and DECREED that Clark V. Hayes and ATSI

are permanently enjoining them from violating the provisions of Title | of ERISA,;
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It is further ORDERED, ADJUDGED and DECREED that Clark V. Hayes and ATSI are
jointly and severally liable to the Plan for $17,167.69 which represents $12,216.08 in unremitted
employee contributions for payroll dates January 21 and 28 and February 4, 18, and 25, 2011 due
under the Employee Retirement Income Security Act, as amended, as well as $1,607.21 in
withheld employee loan repayments for those same payroll dates together with lost opportunity
costs of $3,344.40 computed from January 21, 2011 to November 6, 2014 at the Internal
Revenue Code Section 6621 rate. Also, Clark V. Hayes are jointly and severally liable to the
Plan for post-judgment interest, costs and appropriate relief;

It is further ORDERED, ADJUDGED AND DECREED that Clark V. Hayes and ATSI
are removed as fiduciaries of the Plan and independent fiduciary shall be appointed to administer
the Plan in order to effectuate its termination and distribute its assets to the participants and
beneficiaries.

It is further ORDERED, ADJUDGED AND DECREED, that Rea & Associates, Inc., 122
Fourth Street, NW, P.O. Box 1020, New Philadelphia, Ohio 44663 be appointed as the
independent fiduciary of the Plan. The independent fiduciary shall have the following powers,
duties and responsibilities:

a. The independent fiduciary has the authority to and shall take control of the plan
assets held at Charter One Bank, University Circle, Cleveland, Ohio 44106, in the Charter One
Account, i.e. the following account number: ABA: ******417 Credit Account: ********g858
(The independent fiduciary shall provide the full account number to Charter One Bank);

b. The independent fiduciary shall administer the Plan in order to effectuate its

termination and distribute its assets to the participants and beneficiaries;
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C. The independent fiduciary shall have responsibility and authority for terminating
the Plan. Such terminations shall be made in accordance with the Plan’s governing documents,
the Employee Retirement Income Security Act of 1974, as amended, 29 U.S.C. 81001 et seq.,
and the Internal Revenue Code (IRC). While not required to obtain a determination letter to
terminate the Plan under ERISA or the IRC, the independent fiduciary shall make a
determination as to whether it is prudent to go through the determination letter process for the
Plan;

d. The independent fiduciary's responsibilities with respect to the termination of the
Plan shall include, but not be limited to, liquidating the Plan’s assets, communicating with
participants regarding the termination of the Plan and their disbursal options, calculating the
participant and beneficiaries account balances, and filing appropriate termination papers with the
Internal Revenue Service and the Department of Labor;

e. The independent fiduciary shall have responsibility and authority
to collect, liquidate, and manage such assets of the Plan for the benefit of the eligible participants
and beneficiaries for the Plan who are entitled to receive such assets, until such time that the
assets of the Plan are distributed to the eligible participants and beneficiaries of the Plan;

f. The independent fiduciary shall exercise reasonable care and
diligence to identify and locate each participant and beneficiary of the Plan who is eligible to
receive a payment under the terms of the Plan and to disburse to each such eligible participant or
beneficiary the payment to which he or she is entitled:;

g. The independent fiduciary shall have full access to all data, information and

calculations in the Plan’s possession or under its control, including that information contained in
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the records of the Plan’s custodial trustees and other service providers, bearing on the
distribution of benefit payments, participant account balances and current plan assets;

e. The independent fiduciary may terminate any current service
providers to the Plan and retain such persons and firms including, but not limited to, accountants
and attorneys, as may be reasonably required to perform his duties hereunder;

f. The independent fiduciary shall obtain bonding in an amount that
meets the requirements of ERISA 412, 29 U.S.C. 1112;

g. The independent fiduciary’s reasonable and necessary fees and
administrative expenses and costs incurred in terminating the Plan shall be paid out of the assets
of the Plan;

h. The independent fiduciary shall not be responsible for bringing any
action on behalf of the Plan against any prior fiduciaries or service providers of the Plan for
violations of state or federal law that occurred prior to the date of the independent fiduciary’s
appointment. The independent fiduciary shall be responsible for pursuing any violations of
ERISA that occur after its appointment as the independent fiduciary by this Court;

I. The independent fiduciary may not be held responsible or liable for any claim
against the Plan or related entities that existed, arose, matured or vested prior to his appointment
as independent fiduciary for the Plan;

J. The independent fiduciary shall not be paid more than $1,500.00 per quarter until
all current Plan assets have been distributed and the Plan terminated with a filing of a final form

5500.
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IT ISFURTHER ORDERED ADJUDGED AND DECREED that Clark V. Hayes and
Applied Technology Systems, Inc. shall be barred from being fiduciaries and/or service providers
to any ERISA-covered plan and Defendant Hayes shall cooperate with the independent fiduciary

in locating participants and securing Plan assets.

Judgment entered __guly 10, 2015.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

THE HONORABLE SARA LIOI
UNITED STATES DISTRICT COURT JUDGE
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