Case 5:12-cv-00415-GTS-ATB Document 1 Filed 03/07/12 Page 1 of 3

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

BILDA L. SOLIS, Secretary of Labor,
United States Department of Labor,
Civil Action No. 5:12-CV-415

Plaintiff, (GTS/ATB)

|

l

|

|

|

V. |
|

RUSTY’S TRUCK SERVICE, INC. |
PROFIT SHARING PLAN, |
l

i

Defendant.

COMPLAINT

Plaintiff Hilda L. Solis, Secretary of Labor, United States Department of Labor
(“Secretary™), to the best of her knowledge, information, and belief alleges:

1. This action arises under Title T of the Employee Retirement Income Security Act
of 1974 (“ERISA” or “Act”), as amended, 29 U.S.C. §§ 1001 er seq. and is brought by the
Secretary against the Rusty’s Truck Service, Inc. Profit Sharing Plan (*Plan”) to enjoin practices
in violation of Title I and to obtain such further equitable relief as may be appropriate to redress

violations and to enforce the provision of Title I of ERISA.

JURISDICTION AND PARTIES
2. Defendant Plan is a 401(k) defined contribution plan qualifying as an employee
benefit plan with the meaning of ERISA section 3(3), 29 U.S.C. § 1002(3) and subject to
coverage by the Act under 29 U.S.C. § 1003(a). The Plan was sponsored by Rusty’s Truck

Service, Inc., an employer of participants in the Plan.
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3. Jurisdiction over this action is conferred upon the Court by ERISA section
502(eX1), 29 U.S.C. § 1132(e)(1).

4. Venue for this action lies in the Northern District of New York, where the Plan
was last administered, pursuant to ERISA section 502(e}(2), 29 U.S.C. § 1132(e)(2).

5. The Secretary has authority to bring this civil action under ERISA sections 502(a)

(5), 20 U.S.C. §§ 1132(a)(2) and (5).

ALLEGATIONS
6. The Plan was established on or about January 1, 1991.
7. Rusty’s Truck Service, Inc. was the Plan Sponsor, whose last known address was

15 Dippold Avenue, Syracuse, NY 13212-2738. William D. (Rusty) Carlton was the Plan trustee.

8. William D. (Rusty) Carlton died on May 8, 2006.

9. No one is performing the fiduciary duties with respect to the Plan, including those
necessary to oversee the termination of the Plan and distribution of the remaining assets.

10.  As of 2011, the Plan had approximately four (4) remaining participants. As of
March 15, 2011, the Plan had assets of $13,825.79.

11.  Metropolitan Life Insurance Company, located at 1095 Avenue of the Americas,
19" Floor, New York, NY 10036, is the current custodian of the Plan’s assets.

12.  Plan participants are unable to obtain distributions of funds from the Plan without
instructions to asset custodians from a duly appointed trustee or other fiduciary.

VIOLATIONS

13. By the conduct and circumstances described in paragraphs 6 through 13, the Plan

exists without a named fiduciary and without its assets being held in trust by a trustee in

violation of ERISA sections 402 and 403,29 U.S.C. §§ 1102 and 1103.
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PRAYER FOR RELIEF
Wherefore, the Secretary prays for judgment:
A. Appointing an independent trustee and fiduciary to administer the Plan and
distribute the Plan’s assets to its participants and beneficiaries; and,

B. Ordering such further relief as is appropriate and just.

DATED: WMo L 9 2012
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Respectfully submitted,

. Cete Sty

M. PATRICIA SMITH
Solicitor of Labor

PATRICIA M. RODENHAUSEN
Regional Solicitor

oS X,

EVELYN-HL
Counsel for ERISA

{U.S. Department of Labor
Attorneys for Plaintiff
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