UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS (HOUSTON DIVISION)

THOMAS E. PEREZ, Secretary of Labor,
United States Department of Labor, Civil Action

Plaintiff, No.

V.

MERCURY SIGNS & DISPLAY, LTD.,
TRAVIS HOFFART, TED HOFFART, JR., and
MERCURY SIGNS & DISPLAY, LTD. 401(K)
PLAN,

Defendants.
CONSENT JUDGMENT & ORDER

This action was brought by Plaintiff, THOMAS E. PEREZ, Secretary of Labor, United
States Department of Labor, against Defendants, Travis Hoffart (“Defendant Travis Hoffart™),
Ted Hoffart, Jr. (“Defendant Ted Hoffart™), Mercury Signs & Display, Ltd. (“Defendant
Mercury”), and the Mercury Signs & Display, Ltd. 401(k) Plan (the “Plan™) (collectively
“Defendants™) pursuant to Sections 502(a)(2) and 502(a}(5), 29 U.S.C. §§ 1132(a)(2) and
1132(a)(5), of the Employee Retirement Income Security Act of 1974, as amended, 29 U.S.C. §
1001 et seq., hereinafter referred to as ERISA. Defendants admit to the jurisdiction of the Court
over them and over the subject matter of this action and, have agreed to the entry of judgment
without contest.

It is therefore, upon joint motion and for good cause shown,

ORDERED ADJUDGED AND DECREED that:

X Defendant Mercury was the Plan Administrator and thus a fiduciary to the Plan
within the meaning of ERISA Section 3(21), 29 U.S.C. § 1002(21), in that it had or exercised

discretionary authority and responsibility with respect to Plan administration and management



and exercised actual control over Plan assets,

2. Defendant Travis Hoffart, at all times herein mentioned, was a fiduciary to the
Plan within the meaning of ERISA Section 3(21), 29 U.S.C. § 1002(21), in that he had or
exercised discretionary authority and responsibility with respect to Plan administration and
management and exercised actual control over Plan assets.

¥ Defendant Ted Hoffart, at all times herein mentioned, was a fiduciary to the Plan
within the meaning of ERISA Section 3(21), 29 U.S.C. § 1002(21), in that he had or exercised
discretionary authority and responsibility with respect to Plan administration and management
and exercised actual control over Plan assets.

4. The Plan is, and at all times hereafter mentioned was, an employee benefit plan
within the meaning of ERISA Section 3(3), 29 U.S.C. § 1003(3).

5. During the period of September 4, 2009 through August 31, 2012, Defendant
Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart failed to ensure employee
contributions withheld from employees’ pay were remitted to the Plan. Instead, Defendant
Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart allowed the withheld funds,
which became assets of the Plan pursuant to the Department of Labor Regulation at 29 CFR
2510.3102, for uses unrelated to the Plan. During the period of January 1, 2007 through August
28, 2012, Defendant Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart failed to
timely remit employee contributions and employee loan repayments to the Plan. Instead,
Defendant Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart allowed the withheld
funds, which became assets of the Plan pursuant to the Department of Labor Regulation at 29
CFR 2510.3102, for uses unrelated to the Plan. As a result, $30,593.37, in employee

contributions and employee loan repayments were withheld from employees’ wages and not
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remitted to the Plan.

6. Accordingly, ten (10) Plan participants are owed $30,593.37. Of this amount,
$6,824.98 is owed to Defendant Travis Hoffart himself. Defendant Ted Hoffart is not owed any
money. The remaining balance of $23,768.39 is owed to nine (9) non-fiduciary Plan
participants.

7. Defendant Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart have
agreed to pay the total balance ($30,593.37) as follows:

A, On or before June 1, 2015, Defendant Mercury, Defendant Travis Hoffart
and Defendant Ted Hoffart shall pay two thousand three hundred fifty three dollars and thirty-
four cents ($2,353.34) (“initial payment™) to the Plan’s custodian, Mass Mutual Retirement
Services. Defendant Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart intend to
use an electronic and/or automated draft system to submit the initial payment identified above
and/or the installment payments identified below. The Mass Mutual Retirement Services
electronic and automated draft system can be found at:

https://retirementsolutions. financialtrans.com/tffmyPLAN/

When using the electronic and automated draft system, Defendant Mercury, Travis Hoffart and
Defendant Ted Hoffart will provide Mass Mutual Retirement Services with the monthly Plan
participant allocation per Plan participant, which is attached hereto as Exhibit A. After the initial
payment, Defendant Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart shall then
make the installment payments as described in paragraph 7(B) and in the attached Exhibit A

B. On or before the first day of each successive month (beginning on
July 1, 2015) for the next twelve (12) months, Defendant Mercury, Defendant Travis Hoffart,

and Defendant Ted Hoffart shall make a monthly payment of no less than two thousand three
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hundred fifty three dollars and thirty-four cents ($2,353.34) to Mass Mutual Retirement Services;

ik On or before June 1, 2016, Defendant Mercury, Defendant Travis Hoffart,
and Defendant Ted Hoffart will have remitted a total of $30,593.37 to Mass Mutual Retirement
Services; and

D. To the extent that participants eligible to receive restitution no longer have
open accounts, Defendant Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart shall
arrange with Mass Mutual Retirement Services to reopen accounts on behalf of those eligible
participants to receive their respective allocations of the installment payments. Defendant
Mercury, Defendant Travis Hoffart, and Defendant Ted Hoffart further shall provide notice to
such participants no later than fifteen days following the date of the first deposit made into such
accounts that the accounts have been reopened and that installment payments will be made for a
period of twelve (12) months. Such notice will be provided by letter mailed to the last known
address sent by certified mail, return receipt requested as well as by first class U.S. Mail.

8. Within fifteen (15) calendar days from each installment payment made pursuant
to paragraph 7, above, Defendant Mercury, Defendant Travis Hoffart, and Defendant Ted
Hoffart, shall provide to the Secretary proof of such payment in the form of cancelled checks,
wire transfer receipts, or other indicia of actual payment via first class mail to the United States
Department of Labor, Employee Benefits Security Administration, Attention Regional
Director, 525 S. Griffin Street, Suite 200, Dallas, Texas 75202.

9. In the event of default by Defendant Mercury and/or Defendant Travis Hoffart
and/or Defendant Ted Hoffart in the payment of any of the monthly installments specified in
paragraph 7, above, the total balance remaining unpaid shall then become due and payable and

interest shall be assessed against such remaining unpaid balance at the rate provided by 28
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U.S.C. § 1961 from the date of this judgment until the total amount is paid in full.

10.  To redress the fiduciary breaches that occasioned the aforementioned Plan losses,
it is further ORDERED, ADJUDGED, AND DECREED that: Defendant Mercury, Defendant
Travis Hoffart, and Defendant Ted Hoffart, their agents, servants, employees and all persons in
active concert or participation with them be and hereby are permanently enjoined and restrained
from violating the Title I of ERISA.

11.  Whereas the Secretary, pursuant to ERISA §502(1), 29 U.S.C. §1132(1), is
required to assess a mandatory 20% penalty on the amount of Defendants’ restitution, the
Defendants waive the Secretary’s notice of assessment and service requirement of 29 C.F.R. §
2570.83 and acknowledge that the penalty required under ERISA §502(1) is $6,118.67.
Defendants, however, reserve all rights as provided under 29 CFR § 2570.85 to petition the
Secretary to waive or reduce of this penalty by submitting a written request no later than June 1,
2016, to the United States Department of Labor, Employee Benefits Security
Administration, Attention Regional Director, 525 S. Griffin Street, Suite 900, Dallas,
Texas 75202,

12.  This Consent Judgment resolves all claims of Plaintiff’s Complaint with respect
to Defendants with the following exceptions:

a. This Judgment does not affect or bind any governmental agency other than
the United States Department of Labor.

b. This Court retains jurisdiction for purposes of enforcing compliance with the
terms of this Consent Judgment and Order.

13.  Each party shall bear its/her own cost and expenses, including attorneys’ fees,

arising in connection with any stage of the above-referenced proceeding including but not
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limited to, attorney’s fees which may be available under the Equal Access to Justice Act, as
amended.

14.  No Plan assets will be used to pay the attorneys fees, costs, and other litigation
expenses incurred by any of the Defendants in this action.

DATED THIS DAY OF , 2015.

THE HONORABLE
UNITED STATES DISTRICT JUDGE




The parties approve the Consent Judgment and Order as to form and substance:

For Defendants:
By:

/ Counnd Z B
TRAVIS HOFFART

Individually and on behalf of Mercury
Signs & Display, Ltd.

£5
Signed this /7 ~ day of
Vil , 2015,

7.9 84444

TED HOFFART,JR. = !

Individually
Signed this !ﬂ"'l‘ day of
Pen , 2015,
v

For Plaintiff:

By:

M. PATRICA SMITH
Solicitor of Labor

JAMES E. CULP
Regional Solicitor

ROBERT A. GOLDBERG
Counsel for ERISA

By:

s/ Matthew P. Sallusti
MATTHEW P. SALLUSTI

Trial Attorney-in-Charge

TX Bar No. 24013447

Email: sallusti.matthew@dol.gov

United States Department of Labor
Office of the Solicitor

525 S. Griffin Street, Suite 501
Dallas, Texas 75202

Telephone: 972/850-3100

Fax: 972/850-3101

Attorneys for Plaintiff
Signed this day of

, 2015.

RSOL No. 0650-14-00809



EXHIBIT A
Monthly Allocation June 1, 2015 through June 1, 2016 (13 monthly payments)

1. Robert Bumnell — $94.49 per month;

2. Henry Chica — $347.58 per month;

3. Michael Fontenot — $240.20 per month;
4, Jack Hoffart — $305.57 per month;

5. Tony Hoffart, Jr. — $121.90 per month;
6. Donna Phinney — $111.83 per month;
7. Alejandro Solis — $294.90 per mﬁnth;
8. Juan Obegon — $187.85 per month;

9. G.DeLeon— $124.02 per month;

10. Travis Hoffart — $525.00 per month;

11. Total Owed — $30,593.37.



