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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF KENTUCKY

THOMAS E. PEREZ, Secretary of Labor,
Successor to HILDA L. SOLIS, United States
Department of Labor,

Plaintiff,

CIVIL ACTION 3:13CV-1122-H
\ 5

A Case No.
ANDREW CLYDE RODABAUGH, individually :
and as Fiduciary of the A.R.E. MACHINE E
PRODUCTS, INC. 401(k) RETIREMENT
PLAN, A.R.E. MACHINE PRODUCTS, INC,,
and A.R.E. MACHINE PRODUCTS, INC.
401(k) RETIREMENT PLAN,
Defendants.
CONSENT JUDGMENT AND ORDER

Plaintiff, Thomas E. Perez, Secretary of Labor, successor to Hilda L. Solis, United States
Department of Labor (the “Secretary”), pursuant to the provisions of the Employee Retirement
Income Security Act of 1974 (“ERISA”), 29 U.S.C. § 1001 et seg., filed a Complaint against
Defendants Andrew Clyde Rodabaugh, individually and as fiduciary of the A.R.E. Machine
Products, Inc. Retirement Plan (the “Plan™), as well as A.R.E. Machine Products, Inc. and the
Plan, alleging that they violated their fiduciary obligations under ERISA with respect to the Plan.

Defendants, represented by counsel, have waived service of process of the complaint and
have admitted to the jurisdiction of this Court over them and the subject matter of this action.

The Plaintiff and Defendants have agreed to resolve all matters in controversy in this

action between them (except for the imposition by Plaintiff of any penalty pursuant to ERISA
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§502(1), 29 U.S.C. §1132(1), and any proceedings related thereto), and said parties do now
consent to entry of a Consent Judgment and Order by this Court in accordance therewith.

The parties agree that, if the Secretary of Labor assesses a penalty pursuant to ERISA
§502(1) in connection with the violations alleged in this matter, the “applicable recovery amount”
shall include all amounts paid in accordance with this Consent Judgment and Order.

Upon consideration of the record herein, and as agreed to by the parties, the Court finds
that it has jurisdiction to enter this Consent Judgment and Order.

IT IS THEREFORE ORDERED that:

1. Defendants Andrew Clyde Rodabaugh and A.R.E. Machine Products, Inc. are
permanently enjoined and restrained from violating the provisions of Title I of ERISA.

28 Defendants Andrew Clyde Rodabaugh and A.R.E. Machine Products, Inc. are
jointly and severally liable for the fiduciary breaches resulting in $11,895.86 losses to the Plan.

3. Defendants Andrew Clyde Rodabaugh and A.R.E. Machine Products, Inc. shall
be removed as the fiduciaries of the A.R.E. Machine Products, Inc. 401(k) Retirement Plan.

4. Within thirty days of the entry of the Consent Judgment and Order, Defendants
Andrew Clyde Rodabaugh and A.R.E. Machine Products, Inc. shall pay $11,969.42, which
represents $11,075.27 in principal and total lost opportunity costs of $894.15 for the time period
October 15, 2010 through September 13, 2013. All monies restored to the Plan shall be allocated
to the Plan participants, excluding Andrew Clyde Rodabaugh, who: (1) were employees of
A.R.E. Machine Products, Inc., (2) were Plan participants during the period October 15, 2010
through September 13, 2013, and (3) had voluntary employee contributions withheld from their
pay for contribution to the Plan during this period and such contributions were not remitted to the

Plan. Defendants Andrew Clyde Rodabaugh and A.R.E. Machine Products, Inc. shall allocate
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the aforementioned money to the Plan’s participants in an amount equal to the unremitted
employee contributions and lost opportunity costs owed to each participant. Defendants shall
provide the Secretary with satisfactory proof of these payments to the Plan participants within
thirty days of the entry of the Consent Judgment and Order by sending cancelled checks to
Employee Benefits Security Administration Regional Director L. Joe Rivers (“EBSA Regional
Director”) at 1885 Dixie Hwy., Ste. 210, Ft. Wright, Kentucky 41011-2664.

5. In addition to the losses owed the Plan, as set forth in paragraph 2, above Andrew
Clyde Rodabaugh is owed $1,640.00 in unremitted employee contributions and $133.70 in lost
opportunity costs calculated through September 13, 2013, as a result of his failure to remit and to
timely remit employee contributions to the Plan on his own behalf. Andrew Clyde Rodabaugh
hereby waives the restoration of $1,773.70 to his individual Plan account as part of the resolution
of this matter.

6. Andrew Clyde Rodabaugh shall initiate and complete termination of the Plan in
accordance with ERISA. His responsibilities with respect to terminating the Plan shall include,
but not be limited to, causing the distribution of the Plan’s assets to the Plan participants and
filing all appropriate documents with the various government agencies. Within thirty days of the
entry of this Consent Judgment and Order, Andrew Clyde Rodabaugh shall provide satisfactory
proof of such termination to the EBSA Regional Director at the address provided in paragraph
four above.

7% Upon the completion of the Plan’s termination process, A.R.E. Machine Products,
Inc., and Andrew Clyde Rodabaugh shall be permanently enjoined from serving or acting as

fiduciaries or service providers with respect to any employee benefit plan subject to ERISA.
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8. Each party agrees to bear his, her or its own attorney’s fees, costs and other
expenses incurred by such party in connection with any stage of this proceeding to date
including, but not limited to, attorneys’ fees which may be available under the Equal Access to
Justice Act, as amended.

9. The Court shall maintain jurisdiction over this matter only for purposes of
enforcing this Consent Judgment and Order.

10.  Nothing in this Order is binding on any government agency other than the United

DATED_ 7& /

John G. Heyburn II, Judge
United States Dlstrlct Court

States Department of Labor.

November 15, 2013

The parties hereby apply for and consent to the entry of this Consent Judgment and Order:
FOR PLAINTIFF SECRETARY OF LABOR:

M. PATRICIA SMITH
Solicitor of Labor

CHRISTINE Z. HERI
Regional Solicitor

BENJAMIN T. CHINNI

Associate Regional Solicitor
MAMW DATED // «/j?-/j

MARY L. BRADLEY, E%?

Office of the Solicitor
U.S. Department of Labor
1240 E. 9™ Street

Room 881

Cleveland, Ohio 44199
Phone: (216)522-3870
Fax: (216)522-7172

E-mail: bradley.mary@dol.gov
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FOR THE DEFENDANTS:

A.R.E. Machine Products, Inc.

A R.E. Machine Products, Inc. 401(k)
Retirement Plan

Andrew Clyde Rodabaugh

Aol L) I e,

MICHAEL W. MCCLAIN, ESQ.

MCCLAIN DEWEES, PLLC

6008 Brownsboro Park Blvd., Suite H
Louisville, KY 40207

Phone: (502) 749-2388

Fax: (888) 779-7428

Cell: (502) 386-0795

E-mail: mmcclain@mcclaindewees.com
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