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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

THOMAS E. PEREZ, Secretary of
Labor, United States Department of
Labor,

Plaintift,
A

G&H TECHNOLOGY INC.
401(K) RETIREMENT SAVINGS
PLAN, an employee benefit plan;
LEE SCHUH, an individual; CARL
WEISS, an individual; XAF, INC.,
A Delaware Corporation;
PROCYON TECHNOLOGIES,
INC., A Delaware Corporation,

Defendants.

Case No. 2:15-cv-00391-ODW-AGR

[EROPOSED] DEFAULT
JUDGMENT & ORDER AGAINST
DEFENDANT XAF, INC.

Plaintiff THOMAS E. PEREZ, Secretary of Labor, UNITED STATES

[Proposed] Default Judgment & Order
2:15-cv-00391-ODW-AGR

DEPARTMENT OF LABOR (“Secretary”) pursuant to his authority under §§
502(a)(2) and (5) of the Employee Retirement Income Security Act of 1974
(“ERISA”), 29 U.S.C. §§ 1132(a)(2) and (5), has filed a Complaint against
Defendant XAF, INC. (“XAF”), A Delaware Corporation, among others.
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1 A.  The Court has jurisdiction over this action as to XAF , INC. pursuant
2 |[to ERISA § 502(e)(1), 29 U.S.C. § 1132(e)(1), and venue lies in the Central
3 ||District of California pursuant to ERISA § 502(e)(2), 29 U.S.C. § 1132(e)(2).
4 IT IS HEREBY ORDERED, ADJUDGED, and DECREED that:
5 .. The Plan does not have named fiduciaries or trustees with exclusive
6 |{authority and discretion to manage and control its assets as required by ERISA§§
7 1{402(a) and 403(a), 29 U.S.C. §§ 1102(a) and 1103(a); and there is no one other
8 ||than this Court with the authority to appoint a new discretionary trustee or plan
9 || administrator;
10 2. Defendant XAF, acting in its fiduciary capacity, failed to act solely in
11 |Ithe interest of the participants and beneficiaries of the Plan and for the exclusive
12 || purpose of providing benefits to participants and their beneficiaries and defraying
13 || reasonable expenses of Plan administration, in violation of ERISA § 404(a)(1)(A),
14 1129 U.S.C. § 1104(a)(1)(A);
15 3. Defendant XAF, acting in its fiduciary capacity, failed to act with the
16 || care, skill prudence, and diligence under the circumstances then prevailing that a
17 prudent man acting in a like capacity and familiar with such matters would use in
18 |l the conduct of an enterprise of a like character and with like aims as required by
19'||ERISA § 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B).
20 4.  Because of the facts and circumstances set forth in Paragraphs 1-3
21 |labove, Plan participants are unable to access their account balances to reinvest
22 ||them in other tax-qualified retirement savings vehicles before retirement, to draw
23 | them down upon retirement, or for any other purpose.
24 5. XAF is hereby removed as fiduciary of the Plan and Thomas A.
25 Dillon, Esq., of 851 Burlway Road, Suite 216, Burlingame, California 94010
26 (Phone: (650) 558-8384) shall be, and hereby is, appointed as the Independent
27 || g iduciary of the Plan, and:
28
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1 a. Will be responsible for collecting, marshalling, paying out, and
2 ||administering all of the assets of the Plan and take further action with respect to the
3 ||Plan as appropriate, including terminating the Plan when all of its assets have been
4 || distributed to all Eligible Plan Participants and Beneficiaries;
5 b.  Shall, pursuant to the procedures outlined in the Employee
6 |{Benefits Security Administration’s Field Assistance Bulletin 2014-01, exercise
7 ||reasonable care and diligence to identify and locate each participant and
8 || beneficiary of Plan who is eligible to receive a distribution under the terms of the
9 (|Plan;

10 c. Shall have all the rights, duties, discretion, and responsibilities

1T || of a trustee, fiduciary, and Plan Administrator under ERISA;

12 d.  Shall be authorized to delegate or assign fiduciary duties as

13 || appropriate and allowed under the law and may retain such as assistance as she

14 may require, including attorneys, accountants, actuaries, and other service

IS5 | providers;

16 e. Is authorized to receive up to $2,600.00 in reasonable fees and

17 expenses, payable from the assets of the Plan;

18 f. Shall have full access to all data, information, and calculations

19 |in the possession of the Plan and under its control, including information and

20 || records maintained by the custodial trustees or service providers of the Plan;

21 g Shall be authorized to give instructions respecting the

22 disposition of assets of the Plan; and

23 h.  Shall comply with all applicable rules and laws.
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The Court directs the entry of this Default Judgment & Order as a final

order.
IT IS SO ORDERED.

Dated: ’J/w\\‘ 2L 20§ %%%

UNITED STATES DISTRICT JUDGE
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