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UNITED STATES DISTRICT COURT
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Defendants.

Plaintiff THOMAS E. PEREZ, Secretary of Labor, UNITED STATES
DEPARTMENT OF LABOR (the “Secretary”), alleges:

1. This cause of action arises under the Employee Retirement Income
Security Act of 1974 (“ERISA”), 29 U.S.C. §§ 1001-1191c, and is brought to

enjoin acts and practices that violate the provisions of Title I of ERISA, and to
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obtain other appropriate equitable relief to redress violations and enforce the
provisions of that Title pursuant to Section 502(a)(5), 29 U.S.C. § 1132(a)(5).

Jurisdiction, Parties, and Venue

2. Jurisdiction over this action is conferred upon the Court by ERISA §
502(e)(1), 29 U.S.C. § 1132(e)(1).

3. The DTK COMPUTER, INC. 401(k) PLAN (the “Plan”) is an
employee benefit plan as defined under ERISA § 3(3), 29 U.S.C. § 1002(3). The
Plan is named as a Defendant herein pursuant to Rule 19(a) of the Federal Rules of
Civil Procedure, solely to assure that complete relief can be granted.

4. The Plan was sponsored by DTK COMPUTER, INC. (“DTK” or
“Company”), a California corporation that manufactured and sold computers. The
Company’s principal place of business was in the City of Industry.

Intra-District Assignment
5. Pursuant to ERISA § 502(e)(2), 29 U.S.C. § 1132(e)(2), venue for this

action lies in the Central District of California because the defendants reside or

may be found in this district.

Factual Allegations

6. Pursuant to the Plan’s governing documents, Defendant DTK was the
Plan Administrator of the Plan, and as such was and is a fiduciary with respect to
the Plan within the meaning of ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).

7. The purpose of the Plan was to provide retirement benefits for the
exclusive benefit of its participants, employees of DTK.

8. Pursuant to the governing Plan documents, the Board of Directors
(consisting of Chih Hung Liao aka Duke Chih Hung Liao and Dan Tsuei aka Der
Jong Tsuzi) were the named fiduciaries and as such were fiduciaries with respect to
the Plan within the meaning of ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).

9. The California Secretary of State dissolved the corporate status of DTK
and DTK ceased operations in 2002.
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10. Prior to ceasing operations, DTK failed to take steps to ensure the
continuing prudent administration of the Plan. The Company failed to take control
of the Plan’s assets, including taking appropriate measures to effectuate the
distribution of these assets to the participants and beneficiaries, and terminating the
Plan.

11. Despite diligent efforts, the Secretary has been unable to locate any of
the known named fiduciaries.

| 12.  Automatic Data Processing, Inc. dba ADP Retirement Services
(“ADP”) is the Plan’s asset custodial trustee, and it can act only at the direction of
the Plan’s Trustee.

13.  ADP will not authorize distributions of the remaining Plan assets to the
Plan’s participants and beneficiaries without direction from a properly-appointed
fiduciary or a court-appointed independent fiduciary.

14. The Plan was funded through discretionary employer contributions and
elective salary deferral contributions. As of May 5, 2013, the Plan had 25
participants and $33,610.99 in Plan assets.

Violations of ERISA

15. Because of the facts and circumstances set forth in Paragraphs 6-14,
above:

a. the Plan does not have named fiduciaries or trustees with exclusive
authority and discretion to manage and control its assets as required by ERISA §
402(a), 29 U.S.C. § 1102(a); and ERISA § 403(a), 29 U.S.C. § 1103(a); and there
is no one other than this Court with the authority to appoint a new discretionary
trustee or plan administrator.

b. Defendant DTK, acting in its fiduciary capacity, failed to act solely in
the interest of the participants and beneficiaries of the Plan and for the exclusive

purpose of providing benefits to participants and their beneficiaries and defraying
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reasonable expenses of Plan administration, in violation of ERISA § 404(a)(1)(A),
29 U.S.C. § 1104(a)(1)(A);

c. Defendant DTK, acting in its fiduciary capacity, failed to act with the
care, skill prudence, and diligence under the circumstances then prevailing that a
prudent man acting in a like capacity and familiar with such matters would use in
the conduct of an enterprise of a like character and with like aims as required by
ERISA § 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B); and

16. Because of the facts and circumstances set forth in Paragraphs 6-14
above, the Plan participants are unable to access their account balances, either to
reinvest them in other tax-qualified retirement savings vehicles before retirement,
or to draw them down upon retirement. Because the bases upon which payments
are made from the Plan are not and cannot be specified without a properly-
appointed discretionary trustee, the Plan exists in violation of ERISA § 402(b)(4),
29 US.C. § 1102(b)(4).

17. As a direct and proximate result of the breaches and violations set forth
in Paragraphs 6-16 above, the Secretary is entitled to such equitable or remedial
relief as the Court may deem appropriate, including removal of such fiduciary,
pursuant to ERISA § 409, 29 U.S.C. § 1109.

WHEREFORE, pursuant to ERISA § 502(a)(5), 29 U.S.C. § 1132(a)(5),
Plaintiff prays that the Court:

a. remove DTK from its position as the Plan Administrator and fiduciary
of the Plan;

b. appoint an independent fiduciary with discretionary authority to
administer the Plan in order to effectuate its termination and the distribution of
Plan assets to the participants and beneficiaries; and

/11
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c. Provide such other relief as may be just and equitable.

Dated: July 31, 2013

M. PATRICIA SMITH
Solicitor of Labor

JANET M. HEROLD
Regional Solicitor

DANIELLE L. JABERG
Counsel for ERISA

By: ﬂm £, Q QAved
NORMAN E. GARCIA
Senior Trial Attorney

Attorneys for the Plaintiff
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES JUDGES

This case has been assigned to District Judge Dale S. Fischer and the assigned
Magistrate Judge is Suzanne H. Segal

The case number on all documents filed with the Court should read as follows:

CV13-5644-DSF(SS)

Pursuant to General Order 05-07 of the United States District Court for the Central District of
California, the Magistrate Judge has been designated to hear discovery related motions.

All discovery related motions should be noticed on the calendar of the Magistrate Judge.

Clerk, U. S. District Court

August 5, 2013 By C. Sawyer
Date Deputy Clerk
NOTICE TO COUNSEL

A copy of this notice must be served with the summons and complaint on all defendants (if a removal action is

filed, a copy of this notice must be served on all plaintiffs).

Subsequent documents must be filed at the following location:

[x] Western Division [] Southern Division [] Eastern Division
312 N. Spring Street, G-8 411 West Fourth St., Ste 1053 3470 Twelfth Street, Room 134
Los Angeles, CA 90012 Santa Ana, CA 92701 Riverside, CA 92501

Failure to file at the proper location will result in your documents being returned to you.

CV-18 (08/13) NOTICE OF ASSIGNMENT TO UNITED STATES JUDGES
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Name & Address:

Norman B, Garcia, Senior Trial Attorey
United States Department of Labor
Office of the Solicitor

0 Seventh Street, Suite 32700

San Francisco, Californta 94103

UNITED STATES DISTRICT COURT
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NTK COMPUTER. INC., a California corporation,
and DTK COMPUTER, INC. 401(k) PLAN. an
employee bernelit plan

SUMMONS

EFENDANT(S),

TOL DEFENDANTS).
A tawsuit has been filed against you,

Within 21 days after service of this summons on you (not counting the day you received i), you
must serve on the plaintifT an answer to (he attached of complaint O] » amended complain
T counterclaim [ eross-claim or a motion under Rufe 12 of the Federal Rules of Civil Procedure. The answer
or motion must be served on the plaintiff's attorney, Norman F. Garcia . whose address is
115, Dept. of Labkor, Ofc, of the Solicitor, 90 7th St., Ste 3-700; San Franciseo, CA 94103 you fail to do so,
judement by defauit will he entered against you for the relief demanded in the complaint, You also must file
your answer or motion with the court.

Clerk, ULS, l')i};l{

s
- = = Sy
P . By: b

Pated:

JUise 60 days §f the defonddant is the United States or a {inired Statey agency, or @5 an afficer or employee of the Linited States. Allmved
A0 denes by Rulie 12{a)(3)/.
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Thomas E. Perez, Secretary of Labor, UNITED STATES DEPARTMENT OF LABOR DTK COMPUTER, INC,, a California corporation, and DTK COMPUTER, INC. 401(k)
PLAN, an employee benefit plan,
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Norman E. Garcia
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA

CIVIL COVER SHEET
Vili(a). IDENTICAL CASES: Has this action been previously filed in this court and dismissed, remanded or closed? NO ] YES
If yes, list case number(s):
Viii(b). RELATED CASES: Have any cases been previously filed in this court that are related to the present case? NO [T] YES

If yes, list case number(s):

Civil cases are deemed related if a previously filed case and the present case:

(Check all boxes that apply) D A. Arise from the same or closely related transactions, happenings, or events; or

D B. Call for determination of the same or substantially related or similar questions of law and fact; or
D C. For other reasons would entail substantial duplication of labor if heard by different judges; or

D D. Involve the same patent, trademark or copyright, and one of the factors identified above in a, b or c also is present.

IX. VENUE: (When completing the following information, use an additional sheet if necessary.)

(@) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named
plaintiff resides.

Check here if the government, its agencies or employees is a named plaintiff. If this box is checked, go to item (b).

California County outside of this District; State, if other than California; or Foreign
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County in this District: Country

(b) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named
defendant resides.

[] Check here if the government, its agencies or employees is a named defendant. If this box is checked, go to item (c).

California County outside of this District; State, if other than California; or Foreign

. A
County in this District: Country

Los Angeles

(c) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH claim arose,
NOTE: In land condemnation cases, use the location of the tract of land involved.

California County outside of this District; State, if other than California; or Foreign
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County in this District: Country

Los Angeles

*Los Angeles, Orange, San Bernardino, Riverside, Ventura, Santa Barbara, or San Luis Obispo Counties
Note: In land condemnation cases, use the location of the tract of land involved .
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X. SIGNATURE OF ATTORNEY (OR SELF-REPRESENTED LITIGANT): DATE: ? !‘3 ! ! /‘3

Notice to Counsel/Parties: The CV-71 (J5-44) Civil Cover Sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or
other papers as required by law. This form, approved by the Judicial Conference of the United States in September 1974, is required pursuant to Local Rule 3-1 is not filed
but is used by the Clerk of the Court for the purpose of statistics, venue and initiating the civil docket sheet. (For more detailed instructions, see separate instructions sheet).

Key to Statistical codes relating to Social Security Cases:

Nature of Suit Code  Abbreviation Substantive Statement of Cause of Action

All claims for health insurance benefits (Medicare) under Title 18, Part A, of the Social Security Act, as amended. Also,

861 HIA include claims by hospitals, skilled nursing facilities, etc,, for certification as providers of services under the program.
(42 U.S.C. 1935FF(b))

862 BL All claims for "Black Lung" benefits under Title 4, Part B, of the Federal Coal Mine Health and Safety Act of 1969. (30 U.S.C.
923)

863 DIWC All claims filed by insured workers for disability insurance benefits under Title 2 of the Social Security Act, as amended; plus
all claims filed for child's insurance benefits based on disability. (42 U.S.C. 405 (g))

863 DIWW All claims filed for widows or widowers insurance benefits based on disability under Title 2 of the Social Security Act, as
amended. (42 U.5.C. 405 (g))
All claims for supplemental security income payments based upon disability filed under Title 16 of the Social Security Act, as

864 SSID amended

865 RSI All claims for retirement (old age) and survivors benefits under Title 2 of the Social Security Act, as amended.

(42 U.5.C. 405 (g))
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