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CIN THE UNITED STATES DISTRICT COURT

FOR THE W ESTERN DISTRICT OF VIRGIM A

--.-----.w-.>%.'.'- -- -1--- - *--- .-.--..1.-----.--41- 4- -.-.---

THOM M  E. PFREZ, SECRETARY OF LABOR,
UNITED STATES DEPARTMENT OF LABOR, ;

Plaintiff, CIVIL ACTION

No. 1:13-cv-00091-JPl-PM S

REBECCA BELLAM Y, AM ERICAN
HOM E CARB, LLC, AND
AMERICAN HOME CARE, LLC
SIM PLE lRA PLAN

Defendants. ;
+... . ' 

. . xu m xw ep-  w..> ...... o - xwoa oa owo

CONSENT D DGMENT

Piainliff, Secretary of Labor, United Statts Dtpartment of Labor tsfectetarf'l, has sltd

a Complaint in this action pursuant to the Employee Retirement inccme Security Act of 1974

($iER1SA''), 29 U.S.C. j 1001 et seq., alleglng ctrtain violaiions by each of the above-captioned

defendants,

Counsel for the Sccrdary hzq A engaged in settlement discussions with colmgel for

defendants Rebxca Bellamy ($çMs. Bellamy'') and American Hôme Care, LLC. The parties have

agretd to resolve a11 claims againsf the defendants without furthet litigation. The American

Home Cate SIMPLE IRA Plan (the T<Platf') was joined as a party defendant under Fed. R, Civ, P,

19(a) sokly to assure 1at complete relief could be granted. Ms. Bellnmy and American Homc

Carc, LLC consent to the entry ofthis Consent Judgment against them by thk Coud, tlle terms of

which are set forth herein:
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n e Secretary's Complaint alleges that M s. Bellamy and Amtdcan Home Care,

LLC violattd Sections 403, 404 and 406 of tlw ERISA, 29 U.S.C. jj' l 103, l 104 and 1 1û6.

2, For puposes of this Consent Judgment, M:. Bellamy anb American Home Care,

LLC admit that tllt Court hasjurisdictiûn over them and the subject matter of this action.

The Secretary has agrted to r:solve a11 claims asserted in tlzc Complaint against

Ms, Bellamy and American Home Caze, LLC for the relief ::t forth bdow.

4. The Stcretary, M s. Bellamy and American Hûmt Care, LLC have cxchanged

informatiou regarding the full nanws of the participant.s owed restitution and tht amounts.

5. The Secrôtary, M s, Bellamy and American Home Cares LLC understand and

agree that enky of this Constnt Judpntnt is without prejudice to thc Secretary's right tc

investigate and redress violations of ERISA, if any, not alleged in the Complaint including the

Secretry's right to institute futurv enforcemens actions With respect to any other such matter. It

is fudhcr understood that thk paragraph shall not constitute a waivtr by M s. Bellnmy cf any

defenses, legal or equitable, to any such flzturt action.

Accordingly, it is hezeby ORDERED, ADJUDGED, and DECREED that:

a. I'his Court hujurisdiction ovgr this action and Ms. Bellamy and American Hcm:

Care, LLC.

b, Ms. Bellnmy shall restore $12,713.07 to participmlts in the American Home Caze

LLC SIMPLE IRA Plan (ççthe P1an'') as restitutitm for unzemitted employee

withholdings ($10,613.76 in missing contdbutions and $2,099.31 in lost

opportunity costs) as follows:
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Partlclp@lt Amopni of
lnitials Regtihttien OwH

AB $50,05 '

BF $2,517.44

jCM $519.5
DR $1,126.71

, 
'

DS $279.27
J.F $132.62

, . .) . '
KC $613.79

KD $343.17
(K/ $3,785.76

K:M $1,055,%

LC $1,341.74

LiC $248-16

$O1 46 ?LL .

RF $25.99
RR $543,74 i

$12 113.07TW AL ,

The restitution payments shall be distributed pro mta to Plan participan? and shall

be in accordxnce with the payment schedule set fnrth in paragraphs f and g belpw.

The restituticn payments shzl be made by check and msde payable dittctly to the

Plan participants, Plan pe icipants each will havc thdr own regponsibllity for

any tax consequences that may aris: 9om receiptof the rei ttltion payment.

e. A copy of tlzis Consent Judgment shall be provided to iach Plan participant along

w1,11 the flzst pam ent made pursth'mt to paragrapà f.
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Wiiin ten (10) (Iays of the tnb.y of thk Order, Ms, Bellsmy shall pay $3,000,00

to Plan participnts to be diqttibuted as follows:

Partidpaht Ampunt of
Initiab Regtitutitm Owed

AB $11-S1

BF $594,06

CM $122441
bR $265.38

DS $66,04
JF '$43.09
KC $146.02

KD $:0.98
Kk .9335$ .
l KirM $249.19

LC $316.62

# Lic $5836l 
('

LL $17.34

RF $6.13
RR $128.32

TOTAL $3,009.00

g. Ms. Bellamy shall make lmMuat restitution paymtnts of $2,00:,G0 on tile iirst day

of January in years 2015, 2016, 2017 and 2018 to P1an participants to be

distributed as follows:

4
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Parileipant Amouxt of
Inltials Rutitution Owtd

jAB $7.8
:F $396.04
CM $81.74
DR $117.25
Ds $44.03
JF $2à.73
kc $97.35

Kn $53.99

KM $595,57

KirM $166.12

LC $211.0à

LiC $39.04

LL $11.56

RF $4.09
4 'RR $85.5

TOTAL $2,000.00

h. Ms. Bellnmy shall makt a final restituéon paymeat $1,713.07.00 on tlte ftrst day

of January in 2019 to Plan participants to be (Iistributed as follows:

Partidpant Amount of
Initials Restihltilm Owed

AB $6.t4

Bl? $337.22

CM $70.01

DR $151.82

DS $37-71
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# tlcipapt àmount ofar
Inltials Restitution Owed

JF $24.61
KC $83.38

jKD , $46. 4
KM $510.13

KirM $142.29

jLC $180.8

Lic $33,44

LL $9.90

rlt.y $3,50
. . 

. 
. . .

R'R $73.28

g C1 TAI, :1,713,:7

In tht event that tlw location of Plaa participmi ts who axowed restitution is

unknown, M s. Bellamy shall immediately utilize my and all mtans available to

her to locate, verify and memorialize contact w1t11 the P.lan participant in

accordance with any applicable procedures promulgated by the United States

Depndment of Labor, Employee Bentfhs Security Adminiskation such as those

contained in Field Assistance Bulletin 2004-02 (''FAB'') regarding Fiduciary

Duties and M issing Participants in Terminated Dcfined Contribution Plans.

Defendant ackncwledgts that a copy of the FAB was provided to hez. The FAB

also is available online at httpi//- .dplcp-vt4bsitecy/fab 2004-2.h% 1.
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Defendanl shall follow any applicable guidance fotmd in th: FAB and any dher

guidance that may be promulgattd by the Employee Beneûts Security

Administration regarding distributions to participacts who cannot be located.

k. No later than 30 days after the entry of this Cûnsent Judgment, Defendant shall

submit an initial accounting of her effort to locate missing Plan participants to:

Regional Director
Employee Benefts Security Administration
W ashington Diskict Offict
1335 East-W est Highway, Suite 200
Silver Spring, MD 20919

(referred to hereinaher as ''EBSA Philadelphia Regional DirectorB)

This initial accntmting shall include the following:

1. All Plan participants contacted;

2. A11 vtrificd Plan participant contact informatipn; and

3. The identity of al1 Plan participants whn appear un-locatable as of 30

dap atter the entry cf this Consent Judgment despite reasonable

efforts of Defendant to iocate tlwm, alcng with an explanation cf the

detailed efforts which were tmdtrtaken to locate such missing

participants.

No later thart 24 months after approval of this Consent Judgment, Defendant shall

provide to thc EBSA Philadelphia Regional Director a written report and

accotmting that shall include tbe fonowing information with particularity:

1. The efforts used to locatt Pl=  partlcipants;
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2. Al1 individnal Plgn participant contact informaticn verified as of snch

date;

3. n e identities of any Plan psrticipants who, despite a11 reasonable efforts,

have not been located, along with tht pal4icular tfforts thaf were

undertaken to locate such participants; and

4. W ith regards to the monies due to tlle participants who could not be

locatcd, which option Defendant has chosen to follow tqarding such

undistzibuted monies, as set forth in the FAB.

m. No part of the restitution payments shatl bt disttibqted to M s. Bellnmy and Ms,

Bellamy waives al1 rights and claims as to the restitution paynwnts.

n. Within fivt (5) days of each restitution payment, Ms. Bellamy shall furnish

satisfactory evidence of the payment to tach Plan padicipant to BBSA'S

Philadelphia Regional Director.

o, 1f, for any reason, payments are n0t timely made er report.s provided as described

aboves Ms, Bellamy shall immediately be dtemd to have defaulted her

obligations under this Consent Judgment, 'lYe entire balance then owing, plus

interest to be calculated at the post-judgment rate of intertst in effect at the time

of the entry of thio Constnt Judgment arld the Secrctary's reasonable attorneys'

fees, shall become immediately due and payable, Upon default by Ms. Bellamy,

Secretary shall be entitled to immediately collect tlw entire outstanding balanct

due to the Plan participantg by any process allowtd by lam  including execution, '

gamishmelt and Itvy,

8
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p. No Iater than April 20th of each ytar in which restitution payments rcmain dup
,

M s, Bellamy shall forward a copy of her individual state and federal tax returns to

the EBSA Philadelphia Rfgional Directcr. The Sxretary reservts his right to

seek Court approval of higher restitution payments under this Conscnt Judgment

based on the information contained within Ms. Bellamy's tax returns and M s.

Bellamy aoknowledges this right.

q. On January 15, 2015 and every two years thereaicr until the full restitution

amotmt is paid to Plan Participants, M s. Belllmy shall complde and forward thc

asset afGdavit attached hereto as Exhibit A to the EBSA Philadelphia Regional

Director. Tbe Secfetary reserves his right to seek Court approval of higher

restitution paymtnl under this Consent Judgment based on the infornutitm

contained within M s. Bellamy's asaôt affidavits and M s. Bellmny acknowledges

this right.

r. W ithin ten (10) days of any change in home addregs cr in employment, Ms'

Bellamy shall notify the EBSA Philadelphia Regiinal Director in writing of such

changc.

M s. Bellpmy shall have the right to make greater payments towards the balance of

the money duc without penalty.

lf M s. Btllnmy files for any form of bqnkntptcy prior tc the full payment of

restitution to thc Plan, M s. Bellnmy will not oppose any proof of claim that th:

Seoretary of Labor files in the bankruptcy proceeding for afly nmount still owing

9
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to Plan participants and she will not oppcse an adversaria.l action that the

Secretary may fle to have the debt to the Plan declartd non-dischargeable.

u. Upon rectiving proof of payment of restitution, the Stcretary shall agsess a

penalty agains't Ms. Bellamy of 20 parcent of the applicable recovery amonnt

pursuant to EIUSA j 50241), 29 U.S.C, j 1 132(1). Unless she applics for a waiver,

M s. Bellsmy shall pay any applicable penalty wlthim ten days of receipt of the

notice of assessment. If Ms, Bellqmy applies for a wiver or reduction of the

penalty amount pursuant to ERISA 9 502(943), 29 U.S.C. j 113241)43), and is

denied such waiver or reduction by the Secretary, she shall pay any applicable

penalty amotmt within ten days of the Stcretary's denial.

Ms. Btllpmy is permrently enjoined flom serving as A stee, tlduciary, advisor,

or administrayor to any employee beneft plan, as that term is dlned at Section

3(3) of ERISA, 29 U.S.C. 9 1002(3). Ms. Bellamy is ptrmanently Gnjoined from

serving in any capacity that involves decision-making authority or custody or

controt of the moneys, funds, assets, or property of any employee benefit plan.

w. The Secrelry and M s, Bôllnmy shall each bear thtir own costs, expenses, and

attomeys' fees incurred to date in connection with any stage of this procecding,

including but not limited to, attorneys' fees which may be available tmder the

Equal Açcess tc Justice Act, as amended.

R'his Consent Judgment shall opemte as a final disposition of al1 claims agserted

by the Secretary againsst M s. Bellamy in the Complaint.

10
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y. Nothing in this Consent Judgment ls binding on any govemmcntal agtncy other

than tht United States Department of Labor.

z. This Court retains jurisdicticn of this action for purposes of enforçing compliance

with th: terms of this Constnt Judgment.

aa. The Court directs th: entt'y of this Consent Judgment as a flnal order.

oat-, 7- p t1-/î z' <, y/S? J9
James . Jûnes
Unitod states District Judgc

Defendant Rebecca Bellamy
constnss to entry of
this Cons nt Judgmcnt:

Re ecca Bellamy ,.,

/
/

Defendant Amtrican ,/i 
,Home Care, LLC k/

Consents to tntry of
this Consent Judgment:

' 
. . ,-. L);ï,,..q x.:'.-... u.

.L?U xx, .x. y
Jos B, y e, E .
C mscl to Ame tan me Care, LLC-

M . Patricia Smith
Solicitor of Labor

Linda Thomasson
Acing Rtgional Solicitor

.- . j */1 ' ( .' liik... .&.. ... ......... ...... .. . . '
Jo qen V. Hoàos
Attnmty
PA Bar ID 80200
Oëce of the Solicitor
Suite 630E, Tho Curtis Center
17û S. Independtnce M all Wtst
Philadelphia, PA 19106
(215) 261-5143
(215) 361-5162 (fax)

U.S. DEPARTM BNT OF LABOR
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