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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HILDA L. SOLIS, Secretary of Labor,
United States Department of Labor,

CIVIL ACTION
Plaintift,

V.

DAVID FENSLER, ANTHONY MONACO., and Case No. 1:11-cv-6031
UNITED EMPLOYEE BENEFIT FUND,

Defendants.

CONSENT ORDER AND JUDGMENT AS TO DEFENDANT UNITED
EMPLOYEE BENEFIT FUND

Plaintiff Hilda L. Solis, Secretary of Labor (“Secretary’”), United States Department of
Labor, filed a complaint against Defendants David Fensler, Anthony Monaco, and United
Employee Benefit Fund (“UEBF” or “Plan”). alleging that they breached their fiduciary
responsibilities under Title I of the Employee Retirement Income Security Act of 1974
(“ERISA™), as amended, 2§ U.S.C. §§ 1001, ef seq. with respect to their administration of the
Plan.

Defendant UEBF has answered the complaint and admitted to the jurisdiction of this
Court over it and the subject matter of this action.

The Secretary and United Employee Benefit Fund (“UEBF”) have agreed to resolve all
matters in controversy, as stated in the Secretary’s complaint, between them and said parties do

now consent to entry of a Consent Order and Judgment by this Court in accordance therewith.
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Now, therefore, upon consideration of the record herein, and as agreed to by the parties
hereto, the Court finds that it has jurisdiction to enter this Consent Order and J udgment, and
being fully advised in the premises, it is
ORDERED, ADJUDGED AND DECREED that:

1. Upon execution of this Consent Order and Judgment by UEBF, UEBF shall make
the following amendments to the Plan’s governing documents:

a. Clause 8.1 of the Plan’s Trust Agreement will be amended to state “A
Participant may apply in Writing for a loan from the Trust under the conditions of this Article.
The Trustees may approve such a loan up to the amount of the participant’s demonstrated and
documented ‘Emergency Need,” as defined below:.” Subsections 8.1 (a) and 8.1(b) will remain
unchanged.

b. Clause 8.2 of the Plan’s Trust Agreement will be amended to add in the
following language “(h) shall be made without at least quarterly payments due over a period not
to exceed five (5) years; (i) shall be made without documentation demonstrating the financial
need including, but not limited to tuition bills, medical bills, or foreclosure hotices with an
amount due histed.”

c. Clause 8.3 of the Plan’s Trust Agreement will be amended to state “The
term of any loan shall be arrived at by mutual agreement between the Trustees and the
Participant or Beneficiary pursuant to a uniform, non-discriminatory policy, but in no event shall
exceed five (5) years. Loans shall provide for level amortization with payments to be made not
less frequently than quarterly. In the event that the Participant or Beneficiary has any portion or
full payment due on his or her loan that is delinquent for more than one hundred twenty (120)

days, the Plan shall issue an IRS 1099 form at the end of the Plan year for the full unpaid loan
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amount plus accrued interest.”

2. For any loan issued afier the execution of this Consent Order and Judgment.
UEBF Sha.ll be required to ensure that all supporting loan documents executed by the participant
obtaining the loan, including, but not limited to, promissory notes and loan agreement, include
language that is consistent with the amendments made to the Plan’s Trust Agreement as set forth
in paragraph 1 above.

3. Upon execution of this Consent Order and Judgment by UEBF, UEBF shall take
the following actions on behalf of the Plan. For all Joans issued by the Plan between August 30,
2008 and the date the amendments in paragraph 1 are completed:

a. if the participant has an outstanding loan balance and is no longer an
active participant in the Fund, UEBF shall issue a notification to the participant within forty-five
(45) days of the execution of the Order that informs the participant that he/she will receive a
1099 for Plan year 2012 for the outstanding loan balance plus any outstanding interest and then
UEBF shall issue an IRS 1099 Form to the participant in accordance with the Internal Revenue
Code Rules.

b. if the participant has an outstanding loan balance and is currently an
active participant in the Fund, UEBF shall issue a notification along with a revised promissory
note for each outstanding loan, such promissory note shall conform to the new Trust Agreement
provisions set forth in paragraph 1 above, to the participant within ninety (90) days of the
execution of this Consent Order and Judgment. The notification must inform the participant that
if they do not execute the revised promissory note within ninety (90) days of its issuance, the
participant will be required to become current on his/her outstanding loan(s) or the Plan shall

issue IRS 1099 Forms to them for Plan year 2012.
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C. Detendant shall 1ssue IRS 1099 Forms to the participant in accordance
with the Internal Revenue Code Rules for the respective loans as described in paragraph 3(a)
and 3(b) at the end of the Plan Year.

4. UEBF shall provide complete copies of the following documents: the Plan’s
revised governing documents, revised Trust Agreement, and revised loan documents, including
any revised loan documents or promissory notes executed pursuant to paragraph 3(b) of this
agreement, and notification sent pursuant to paragraph 3(a) within ninety (90) days of the
execution of this Order or within fifteen (15) days of UEBF’s receipt of executed revised loan
documents or promissory notes pursuant to paragraph 3(b) to EBSA Regional Director, U.S.
Department of Labor/EBSA, 230 S. Dearborn Street, Suite 2160, Chicago, IL 60604.

5. UEBF shall provide quarterly summaries of payments received for all

-outstanding loans within thirty (30) days after the end of the quarter for twelve (12) months
after the execution of this Order and shall provide copies of the IRS Form 1099s issued by the
Plan for Plan years 2012 and 2013 within thirty (30) days after they are issved to EBSA
Regional Director, U.S. Department of Labor/EBSA, 230 S. Dearborn Street, Suite 2160,
Chicago, 11. 60604.

6. Each party agrees to bear his/her/its own attorneys’ fees, costs and other
expenses incurred by such party in connection with any stage of this proceeding, including

attorneys’ fees which may be available under the Equal Access to Justice Act, as amended.

7. Nothing in this Consent Judgment should be construed as an admission or denial
by UEBF.
8. Nothing in this Consent Judgment is binding on any governmental agency except

for the United States Department of Labor, Employee Benefits Security Administration.
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v. The Court retains junsdiction for purposes of enforcing compliance with the

terms ol this Consent Judgment.

g rd 7
DATED this day of d ‘

&
T I*-l(?N()

The undersigned apply for and consent to the entry of this Consent Order and Judgment
this __ 2 of JuLy  ,2012:

X4 REBECCAR. PALLMEYER
SDISTRICT JUDGE

For the Defendant: For the Secretary of Labor:

M. PATRICIA SMITH

A{ Solicitor of Labor
4/ % . M JOAN E. GESTRIN

United Employee Benefit Fund Regional Solicitor
By: [u. A K. Fenslen
Its: _Thustee @ %:;ﬁ
,//L"A Pttt Bruce C. Canetti
Kim A. Jones Attorneys for HILL.DA L. SOLIS
Ogletfee Deakins Secretary of Labor, Plaintiff

Attorneys for United Employee Benefit Fund



