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SPECIAL INDUSTRIAL RECOVERY BOARD 

AGENDA 

Meeting No . 17, Oct. 9, 1933 

1. Approval of minutes of meeting No. 16 , held October 2, 1933. 

2. Discussion concerning major activities since last meeting. 

3 . Report from the committee studying price-fixing. 

4. Request for an allotment of funds for expenses of the 
National Recovery Administration for the fiscal year 1934 
of $3,120,000. 

5. What is the prospect of early submission of an organization 
che.rt? 

6. Discussion of the need of financing small manufacturers. 

7, What is the progress of the personnel classification and 
Mr. Peck's final report? 

8. Is anything further to be done about the suggested survey 
by some large business group for the purpose of exposing 
gouging and chiseling? 

9. Shall we urge the early trial of one or two strong cases 
in the courts? 

10. Approval of additional appointments, 
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SPECIA1 INDUSTRIAL RECOVERY BOARD 
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3:34 P.M •. 

CHAIRMAlr ROPER: . General, we are very gl ad t o see you back, sir. 

If we could give you two seats 1'18 would do it" 
GENERAL JOHNSON: I feel as though I need only half-a-one! (Laughter.·) 

CHAIRMAlr ROPER: Are there any corrections t o the minutes? 

JUDGE STEPHENS: I have several, but will not take t he time of the Board 

now; I will take them up wi th t he stenographer after the 

meeting .. 

CHAIRMAN ROPERt General, before asking Y0U to make a report, we have 

several communica t i ons here, and I think it might be well to 

read some of t hese reports s o t hat you may have t he full 

benefi t of all t;lat We know alld so that you can address your-

self to any of the points if you desire. This one is on the 

Ohio situation and is from 0. ':1 ,1. Coffin, Representative of 

Ohio at Vlashingt on. 

~r. Jensen then rea d the following letter: 

ftThe Honorable Daniel C. Ro~er 
Secre tary of Commerce 
Washington, D.C. , . 

"State of Ohio 
Viashington D.C. Office 
519 Mills Building 
17th and Pa, Ave ., N.W. 

October 7, 1993 • . 

"Sir: Re: Ohiofs Sk.tute and Procedure in Rela tio,l 
to Na ti o,lal Plan of BRA. 
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n As I s t ated t o you Saturday morning, Ohio will have 
a l aw, effec tive October 19, 1933 , suspending our anti_ 
trust laws and in other respects conforming wi th the Title I 
of the " at ional ' Industria l Recovery Act. We drafted our l aw 
during May and June, as a result of the trend t o the Signing 
of the N. I .R.A.· Our bill 17l'.S to a id in effecting the NRA and 
to cover intra-state businesses. 

"As We appr oach the dEl,te 17hen the Act becomes effective, 
Vie s olicit from you a defini tion of the future ( and poss ibly 
permanent) p l ans of the NRA. Our course, we feel, should be, 
charted wi th a knowledge of yours. 

UWha t will other Sta tes do to effectuate the philosophy 
and policy of the NRA wi thin t he ir oVln borders and juris­
dictions? Enforcemen t will become of major importallCe in 
additi on t o public opinion. Will Ohio procee d t o p l an enforce­
ment in i ntra- state cases if the national plan does not define 
its enforcement policy? Some six States have laWS similar t o 
our l aw ; what do they plan? Are they believers in the NRA 
principle , and ready to coordina te a ll effort s? Can NRA 
Compliance Boards a lso be utilized by Stat e s having. b. 'Recover y 
Act'? How f as t are other States f a lling i n line and pass ing 
a 'Recovery Act' ? Concerted action by a ll States t o secure a 
unifor m, decentralized, baCk-home effectiveness under gentle 
NRA guidance may cr.eate mo re l a sting a,'1d better-understood 
r esults t han over-centralization. 

"Ohio is waiting and ready t o regiment itself Vii th the 
other State s in furthering the NRA--but before we dash out with 
a statement and an or gani za tion and a plan, We need t o Imow 
t hat it will no t be a 'sol o' and, further, that Ohio \1ill be in 
step wi th your next move2. 

"At your early convenience you Vlill, I hope, let me have 
your further a id on this t opic .. 

Respectfully yours, 

( Signed) O.W.L. Coffin 
Representative for the Governor of 
Ohio at vashington. 

"P.S. NRA files in the Lega l Department ( see Mr. Keating~ aide 
to Mr. Richberg) cont a in a copy of the Ohio l egisla ti on he r ein 
r eferred to--House Bill 705, ~~proved by Geor ge White, Gover nor, 
July 12 , which becomes an act on October 19, 1933." 

CHAIID~ ROPER: fl1is gentleman Came in here representing the Governor. 

I to l d him Vie would have it read at this mee ting and get your 

reaction, or else get you t o answer the letter. 



-3_ 

Mr. Jensen tD.en read t;1e following memol"andum: 

"October ,9', 1933. 

UTo: Dr. Thorp, Director. 
From: H.K. Sorensen, pr.i111de:Cphia District Manager. 
SUBJECT: Status of N.R.A. Campaign. 

"The following memorandum has been prepared in 
accordance with the Secretary's verbal instructions. 

liThe ?,R.A. phase of the National Recovery Program 
appears t o havtl reached a critical stage in t he territory 
cove red by the Philadelphia District Office. 

"The attitude of t;1e public at large seems to be 
one of increasing apathy and scepticism; the attitude of the 
employers is one of increas ing discouragement a~d declining 
f a ith in the effectiveness of the P.R.A. plan; and the atti­
tude of labor a s eX.flressed in its relationship wi th employers 
seems t o be one of disappoint ment in the results obtained for 
l abor. 

"Two main f actors appee.r to be resp onsible f or this 
change in attitude fr om high enthusiasm to pessimism and 
scepticis~. 

"(I) T'ne delay in org2J:li zing effective =chinery 
t o dea l wi th v,iclations of the P.R.A, 8l1d 
t he similar delay in providing enforcenmnt 
of fina,l codes no f a r si§,ned by the President. 

"(2) The l abor disturbances which in the Pennsyl­
vania territory are widespread and of a very 
serious ohara cter. These disturbances in 
general are attributed by employers and by 
the public in le.rge part t o the infJ.ue nce of 
the N.R.A. 

IIP.R.A. violations from the beginning ~1a-;TC:. been very 
numerous and have increased rapidly during the last month. 
The absence of enforcement machinery has led t o il.>a ck sliding' 
on,-,a large sce.le. Many employers who complied who" ,eheartedly 
Vii th P .R.A. requh"ements have for weeks seen their comp eti tors 
' get ting al7ay' with violations or chiseling, without punish­
ment. They have f a iled week after week 'GO ob t a in act i on on 
complaints whicD. have been filed and have unquesti onably in a 
great many Cases finally themselves become violators of · the 
Agroement. The lack of enforcement in connection with final 
codes is also tending t o destroy res:gect and confidence in the 
l ong-range phase of the H.R.A. program. 

"Prompt a.nd emphatic compliance action Vias particularly 
needed six weeks a.go. It is needed even more at present, but 



violations and evasions by this time have become s o wide­
spread that it is doubtful whether even prompt and vigorous 
action can restore confidence to the point of two months ago. 

"Labor . disturoances in this highly industrialized 
area have become so numerous and so serious in character 80S 

to constitute a major obstruction to the success of the 
N.R.A. program. ~le strikes are unquestionably in large 
part an outgrowth of viols.tions and evasions and are thus 
directly connected wi tll the question of compliance. 

(Signed) Harry K. Sorensen, 
District Manager." 

c"lIAlRiJiAN ROPE:a.: Mr. Sorensen Vias in here about an hour ago and I told 

him I did not have time to talk to him but if he would put 

his susc;estiorE in wri ting, Yle would consider them. 

Is there anything else? 

im. J.EHSEN: ~lis is a..Tl abstract of a report which has come up fron the 

Liaison Office of the Adr.1inis tration: 

"The Dis t rict Offices c ontinue to report tha t tll e 
public attitude toward the IffiA is somewhat critical due to 
the apparent lack of complirulce and failure to enforce. The 
formation of Compliance Boards is having SOme stiroulatin~ 

effect, but a certain apathy and let-dO'iffi in enthusiasm is 
noticeable in certain circles. The labor situation in lnany 
sections, <lith innumerable strikes is adding to the fear that 
the plan will not be successful." 

Clit\IRMAlf ROPER: Are there any remarks you wish to make, General? 

GENERAL JOHl~SON: I i magine that tilis report of Sorensen1s is pretty near 

the fact. It is true that that situation in Pennsylvania is 

pretty terrible, and I think it is true a lso that it is l arge l y 

due to this terrific strike situation. 

~le Ohio let te r is awfully hard to answer. Something 

has got to be done about it, but we can hardly tell tllelTI 

what the complete chart of the National Industrial Recovery 

Act is going to be over the term of its life. We have been 

just acting from day to dc.y as things develop and·.as Vie could 
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see things a li tUe more clearl y . I think we ought t o melre 

some attempt ·~o ans,ler that. 

CHAIRi:iAU ROPER: You see there (pass i ng the letter to Secretary Perkins 

who had just arrived) where State la'ils are coming in f or 

consideration, Madam Secretary, as to what extent the State 

will assume responsibility under the State laws and hOYI they 

can be coordinated. 

SECBE~'ARY PERKINS: Well, General, I think that step which you asked. ' 

me to confer about l as t week on Friday and Saturday and again 

today (my people are working witi" your people now) malf do a 

good deal to put the State laws in their proper relationship 

regarding this whole thing . I t is something that has to be 

stud.ied carefully. In general, it is true that the Stat e law 

is sovereif,u. The Sta te officers must enforce the State law, 

whatever it is; but if we swear some of them in as federal 

officers they can almost do the sa.-ne thing under the na'Gional 

law. That has to be carefully Vlor1red out. 

GENERAL JOHNSOlI: I think it ansners several of these questions because, 

as I said, we have a letter here fror" the Philadelphia District 

i,Ianager sayinG that the respect for the National Recovery Act-­

the fai th in i t--has declinecl Dk1.rkedly in Pennsylvania due to 

laclc of ellforcemen'G of the--he says--codes already SiGned 

by the President; but I do not think tl"ere is anything in that 

unless he is referring to the coal situation ru"d to ,our lack of 

vigorous enforcement of the Blue EMle Agreement. I agree with 

that. I think it i s literally true; but I also think we should 

ge t that thing \'Ie a re conferring on worked, out, for rle canno t 

very well move until it is worked out. 
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SECRi!:~Y PERKINS: And it would be utter folly to attempt to do that 

kind of thing in haste; donI t ycru think so, General? 

GENERAL JOHHSOH: Of course it is true. I aLl getting very nru.ch dis­

turbed on it; because we have never moved on enforcement 

some people say we are never going to. 

SECRE'.i'ARY PERKINS: Of course we have had a lot of this hysteria, but I 

think we ought to make it clear rrOIJ. noYl on that the first or 

formative If'riod is over, as General Joh...,son has so often said; 

and you have to use equally good tactics in bringing people in­

to line on compliance. and that you have to have the same kind 

of conferences on compliance, of course, only in another tone. 

GI::liIEiliIL JOHNSON: A good deal of tllat is being Clone thr.ough the ter.1porary 

boards; but we have got to !:love more vigorously, and our thought 

has been that when we COme up against a court case we Hunt an 

awfully good one from our standpoint; but when the time comes 

it will probably be a "eale case tha-G we have to go to court on. 

'lie have had a lot of trouble wi th the steel corllpanies on the 

question of their captive mines. I have sometirues felt they 

were going to do some thl!ng along the line of their genera l 

representations, but I run -beginning to feel that they are 

stalling on us. I t takes a terrific aYiloun t of time because you 

are dealing wi th the heads of all the large steel companies and 

they just wonlt play witll anybody. 

D:it. DICKINSON: General, if ycru foresee a court Case on a r athe r we ale 

poini; with them, would it not be desirable to try to get a 

good one in ahead? 
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GENERAL JOHNSON: Yes, if we could get a good one. . When it comes right up 

to the trough these people resisted and .chise1ed; but as I have 

said very frequently, I do not think we have a case of wilful 

non-compliance • . 

SECRETARY PERKINS: . You mean in the end they come around? 

GENE.llAL JOHNSON: . Yes, we had some we thought were going to be beauti~s, 

but we lost them. There is no question that we have got to get 

straightened out the differences of opinion between US and the 

Department of Agricul turo, and perhaps between us and others 

right around this tabl e. Tho farmers corne in and say "You take 

that Eagle do¥m or we wont t trade wi tIl you." Why? "BeCause you 

fellows are getti ng yours under the liRA, but under the Agricul­

tural Adjustment Act we are not getting ours." That feeling is 

growing. You ca~lt go along here that way. It is a terrible 

thing; you lw.ve just got to stop it. 

CHAIRl\I.AN ROPER: You have to get in step. 

JUDGE STEPHENS: I would like to report that the Department of Justice waS 

called upon by Mr. Secretary Ickes to bring some prosecutions in 

Brooklyn against violators of the Oil Code---specificall y 

prosecutions for selling at other than the posted price and for 

violations of the wage and hour provisions of the code. We 

Vlent over the matter very thoroughly with Mr. Secretary Ickes' 

representatives--M~. Cummings ~1d myself and one of my assist­

ants--and were unable to convince ourselves in the Department 

of Justice that the prosecution could succeed for lack of ~1y 

interferenoe with interstate commerce; and since these are gas­

oline station prosecutions, which are at the wrong end of 
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interstate co~erce from the standpoint of prosecution, we were 

ve~J doubtful whether the prosecutions could succeed and we so 

advised Mr. Secretary Ickes; but he had apparently decided on 

prosecution. We told him we doubted whether we could win the 

cases but if he want ed to ta~e the responsibility of going for­

ward we would put them up to the court to the best of our abil-

ity. 

CHll.IRMAlJ ROPER: Where are those cases? 

JUDGE STEPHENS: In Brooklyn, New York. 

GENERAL JOHNSON: What about the milk cases? 

JUDGE STEPBENS: The milk cases are pending on appeal. 

COMMISSIOlJER MARCH: Did you have some cases dmm in Texas on the Oil Code? 

JUDGE STEPHENS: Not to my personal knowledge. 

CHAIRMlIlJ ROPER: If you will notice 1~0.9, that is one Secretary Ickes 

wanted to bring up but he is not here. We might just postpone 

further discussion of this question awaiting his arrival; and 

I wish the Secretar;y- to in<}lire if he is coming. 

JUDGE STEPHENS: I might say with respect to that Ohio letter that we had 

a similar situation with Missouri . The Attorney General of 

Missouri came dmm by special appointment a11d said their anti­

trust laws would interfere with the IffiA program locally. We felt 

as you did, General, that we could haXdly plan a campaign wi th 

respect to State laws. We did, however, suggest the matter be 

taken up with the Governors at the Gevernors l Conference . I also 

asked them to calIon you. 

CHAIRMAN ROPER: What would the Board suggest as an answer to that letter? 
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GENERAL JOHNSON: I tllink in' the first place that, whoever ,is in charge 

of that ought to talk with Richberg or somebody in his depart­

ment beCause they have prepared some of these State laws and 

discussed them. 

CHAIRMAN ROPER: Why shouldnl t I turn that over to Mr. Brown? 

GENERAL JOHNSON: It is awfully hard to answer that letter. 

CHAIRlilll ROPER: If the Board approves of it, we will ask Mr. Brown to 

take that letter and discuss it with Mr. Richberg and others. 

DIRECTOR DOUGLAS (who had arrived a fen minutes before): This letter 

raises the basic 'luestion of What you propose to do in the Vlay 

of permanent legislation? 

SECRETARY PERKINS: We just said it is too early for that. 

CHAIRNUUq ROPER: Will you please let Director Douglas see the letter. 

SECRETARY PERKINS: CertainlyL 

I suppose every officer receives in'luiries about the 

status of the captive coal mines. The Governor of West Vir­

ginia is on my trail. There is a sympathetic strike in 

Weirton. Whether there is in the Weirton Steel Company any 

violation of the code, I do not knon; but I lqiO\V it is a 

sympathetic strike. What he wants is something on which to 

base Ilis cOJIlll!Ul1ication. He has just had a re'luest by the 

:;>ennsylvania Railroad to give them police protection to the 

tune of 34 speCial officers to protect some shipment of freight 

coming in to the Weirton Steel Company. I suppose it is coal; 

I do not knon ,what else could re'luire so much protection. 

GENERAL JOHlqSON: If the Board wants to take up the time, I will be glad 

to tell them about it , but it is a long, sad story. 
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CHAIni.WI ROPER : I think the Board V101.,ld be interested. 

GElJERAL JOKTSOl~ : Of course the Bituminous Coal Code was the most diffi­

cul t of all. The United liiine Workers '7ere carrying on a 

vigorous campaign and everybodJ' was in a state of jitters. 

It required twice as much as all the rest of the work combined. 

It was final l y abso l ute l y so l ved so far as an agreement between 

the United Mine Workers of AmeI' i ca and the oVlllers of the 

corJlllercial mi nes was concerned, and al l the time vie a l l 1mew 

\7e were coming c l oser and closer to the question of the cap-

tive mLles, because the steel corporat ion has continually 

said that if it recognizes the Union tllat means the immediate 

organization and unionization of the wllO l e steel industry. As 

a matter of fact, that i s not correct. I 1<:110" of my 0\711 1mowl ­

edge that the American Federat ion of Labor could not at this 

time enter a campaign wi th the steel industry unl ess they wanted 

them to. They might create a lot of b l oodshed and trouble but 

as for go ing in ruld organizinG the steel industry at this time, 

tlley have not" the money or the strength to do so; but neverthe­

l ess the steel industry feel s they are .. ot going to compl j' wi th 

this code. Of course they 'l18,ve never said so, and negotiations 

v,ri th them are now taking up as much t i me as the coal industry 

did. They are follo,nn::; a dilatory policy i ntended to del ay 

;'1 the hope that settl er"ent of the bituminous coal situation 

wil l take the :pressure off them, and they >lill get by without 

maloint; sufficient cOl1cessions. 

As far as Lewis and his crowd are concerned, I told them 

I thought the success of the '1lhole recovery prograI(! depended 



-11-

on his living up to that. My report from them and from all 

over the whole bituminous coal field indicates he is doing his 

part of this thing one hundred per cent. This is the case, 

that Lewis' hold on his organization is not too strong and 

further than that, there is a distinctly antagonistic element 

which has found this the place for them to concentrate their 

efforts. Richberg said there is a loose tie between the dis-

turbances in Illinois and those in Pennsylvania. Of course 

there are a lot of coal miners that have no work and they are 

being supplied with funds with which to carryon their agi-

tation. 

In compliance with the President's request yesterday, one 

of the last of the comaercial mines voted to go back to work. 

At two o'clock the next morning men began to come in and by dawn 

they had so many that they actually went out and picketed the 

men's houses and would not let them come out. What they say to 

the men is this: "Lewis has sold out and the Federal Government 

is not going to do anything about this, and the proof is look at 

the captive mines. They stand out until they have made s?me 

move toward bargaining collectively. Don't go back, and if you 

try to go back we will prevent you." They finally got down to 

the point where the United Mine Workers asked the steel corpora-

tion to recognize them and to put into effect the conditions 

that existed in the other commercial mines. They promised to 

do that at one time. I suppose they will say they did not. 

Finally, the President got them down and issued a statement 

that you saw in the papers, the seven-point statement. They 
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asTeed that if there was a disagreenent, it "I7ou l d be l eft 

to the President. , The Pre s ident told them 'he woul el' give 

them every chance, but if it does not amount to carry i ng 

tLis out we ,[Iould have to act. They sa.id: "Vie are in this 

~,=ind of situation ; our respoC1sibility is hack to our Boards 

of Directors. If the President orders us to do this vie will 

do it.II I said: "Wha t do you mean by that? Do you mean i f 

the President wrote a letter to you that in the interest of 

the peace of the State of Pennsylvania he deLJ.ands t hat you do 

t his you would do it, or do you mean ~'ou Vlould require a 

hear- ins under Section 4- a O~l the check-off?1I That is why 

this is the weakest kind of case to g o into the courts on. 

The3' dodged that question. Tlley to l d me they were meeting 

and they ;,ou l d try to devise a formula that ,7ould save their 

face and yet give the men vl1at they wanted. But they are 

ma!dng a lot of trouble and the Gover'10r wo,,'t Or doesnlt do 

anything to stop them. 

DR. DICKIliSOl-i: What State is that? 

GEilERAL J OHliSOn : Pennsylvania. 

SECRETARY PERKINS: Tlley have been do i ne; that in Illinois for tylO years. 

,GEiTERAL JOEJS0l1: T)-,e miners live forty ,Jiles out of the town and '.this 

p iclceting business is very easy, b ecause there are forty miles 

of road. The Governor of Illino i s sent a t roop into one of 

t lle worst districts and disarmed them. Thi s radical movement 

to prevent men from going bacl~ to Vlork is the crux of the vhole 

situation at t h i s time . The thing is 'lot over by any ma nner of 

Eleans. I n ny or!.l opinion it i s going to result i n absolute de­

fiance of the Ulilli ted St ates Government, and this vihole movement 
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by the steel companies,--I think they are going to go that far .• 

I have private infor mation that they are. 

SECRETARY PEl1KINS, Lewis and th" United Mine 1 'orkers have said right 

alung that they believed that they could ~tke agreements with 

the mine superintendents and that has been p revented by those 

roving bands. 

GENERAL JOHNSON: The agreements have not been proven ted . This case, 

that I gave you is one where the men met with local supe rin­

tendents and then went out and voted to go back to work. That 

was six o ' clock in the evening , and by six o'clock in the 

morning the roving bands ha d ,1loved in. It is the same situation 

in I llin0is. For some reason, Governor Pinchot will not police 

those roads. In fact, he m" de the public statement he was 

going to discipli ne the swine in the steel industry. He is not 

doing it anyway and that is the crux of the situation. 

DI RECTOR DOUGLAS, Then apparentl y a small minority is preventing the 

majority fr om going back to work? 

GEIlERAL JOHNSON, Yes, on both sides. On one side ther e are 90 per cent 

who are wi lling t o cooperat e; and on the othe r side the:t"e are 

probably 35,000 of thos e roving miners and they are pr eventing 

going back to work. 

SECRETARY PERKINS: There may be 35,000 miners roving, but the re are about 

150- to 200,000 who wi l l nevel agai n be wanted in the industry. 

CHAI RHAN ROPER: That j.s t'rue. Do you think t hey are not under any 

special guidance? 

SECRETARY PERKI NS, The r e is a strong movement among the miners against 

John Lewi s , and there has been fo r s everal years. IHners are 
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very pecul iar creatureSe I have never known miners '1':"'. 0 were 

not queer. '';very miner is an individualist and a miners' or­

ganization is a l ways a hard organi.zati on to handle. They have 

had thei r i nternal t roubles i n the Uni ted Mi n e ':,orkers' or gani za­

tion for years. There is one pa r ticular gr oup of miners that 

have for a number of years been anti -Lewis. They have buil t up 

a very strong fee ling . They say " Don't trus t Lewi s, come with , 

us ." I think that is involved in this movement, don 't you, General ' 

GENERAL JOHNS ON : That is exactly what started it. 

SECRETARY PERKINS: And in addition to that there wer e two or three other 

group s of di saffected miners who woul d a l so like to run the 

situation themselves. 

CHAIRMAN ~"OFER: How can that condi ti on be improved? 

SECRETARY PERKINS: Lewis has been treati ng them as r"bfJls fo r two or 

thr ee years. It is rather a hard s ituation wher e a Union, 

thr ough its l eader, makes a contr act and then does not live 

up to the contra ct. The only way to have peace in the industry 

or any kind of o rderly procedure is to back the man who has 

made the contract and i nsist on liv ing u p to it. There are 

marry things Mr. Le',;1.3 has done. 

CHAIRMAN ROPER: Is the r e someone trying to d i spl ace Lewis ? 

SECRETA.JtY PERKINS. Yes, p l enty of them, but t he r " isn't a chance. 

GENF~ JOHNSON. Not only t hat, but he con t r ol s the American Federation 

of Labor. 

S;;CRETARY PERKINS: There i.s a str ong el ement against Lewis" but he has 

the maj ority. 



GE:!lERAL JOHNSON: This is also true and very interesting. I checked 

it from both sides. Lewis has lived up to hi" contract a 

hundred per cent and there is not one violation in the State 

of Pennsylvania that was not started by the other group--not 

ono si.ngle case .. 

SECRETARY P)<;RKINS: They have been very provocative. They are slightly 

fanatical. I have had several delegations come in to see me' 

and they are attractive peoplo. You like them and feel sorry 

for them. They are old fashioned like the mountaineers, but 

they are just about as hard to handle as those m01llltaineers. 

GENERAL JOHNSON, I have talked to about a hundred of them and you are 

qui te r ight as to their attitude and frame of mind. 

SECRETARY PERKINS : The r e are t'"(Q or t:lree othe r groups that are hard to 

handle. It is a very bad situation. 

CHAII~MN ROPER: Is there no way of interesting the leaders of these 

dis'ilffected groups? 

SECRETARY PERKINS : Yes, if you will hire them to work for the Department 

of Commerce for a l arge salary. 

Ci:TAIRlIi\N !lOPbP: I am afraid that '-lOuld turn thi. s into another big p;'oblem. 

SECRETARY PERKINS : They want to be the officers and h .. ve the salaries 

that g o along wi th them. 

GENERAL JOHNSON: Ninety per cent of the men would go back. 

CHAIRl.,\AN ROPER: Isn't there some .. ray of indicating to these leaders how 

very vi tal cooperati,on is this time while we are putting over 

this great recovery program and how much credit they could get? 

SECRETARY PERKINS: A few weeks ago I had some hope that they were going 

to do that. A group of them said they would do that, that it 
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was a lost fight anyhow, but apparent~y their leaders thought 

differently. 

CHAIRMAN ROPER: I take it there is nothing we can do. This discussion, 

however, has been very helpful to me. 

Ia there anything else you wish to submit, General, with 

regard to the activities of your organization? 

GENERAL JOHNSON: There are several things going on here, but I have 

nothing special in mind. I shall be glad to answer any 

questions, however. 

CHAIRMAN ROPER: How about No. 3-- "Report from the Committee studying 

price-fixing" ? 

DR. DICKINSON: I have a communication here from that Committee, signed 

Alexander Sachs, Chairman, by S. M. De Brul, Secretary. I 

may say that the Committee which was appointed some time ago 

had a sub-committee on the retail price code, the so-called 

loss limitation provision of the retail price code, and the 

main Oommittee and the sub-committee got together on rec­

ommendation which was submitted to General Johnson one day 

last week and as a result of that interview certain changes 

were made in the report and. recommendations, and I believe 

that the reVised report and recommendations, General, were 

sent to you. (See Appendix A.) 

GENERAL JOHNSON: I never gc;t it. 

DR. DICKINSON: I asked Du Brul a few hours ago and he told me it 

had been sent to you. 

CHAIRMAN ROPER: Let the General read the report. 

DR. DIOKINSON:· I will pass copies around; this is the reVised report. 
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CHAIRMAN ROPER: What is the recommendation of the report, Doctor? 

DR. DICKINSON: As you probabl y mow , there is a so-ca lled loss limi­

tation provision in the retail price code which was a pro­

vision that it would be unfair competition to sell at less 

than a 10 per cent mark-up above the invoice price. In 

substance , this substitute recommendation is that the 10 per 

cent be dropped out and that with exceptions substantially ' 

similar to the exceptions contained in the provision it should 

be regarded as an unfair method of competit i on to use loss 

leaders; and the selling of loss leaders is defined as the 

selling of items at less than the invoice price or the cost 

of replacement , whichever is lower; and tl~t in any case where 

a member of the industry is charged with the alleged violation 

of this section , the burden of proof rests upon him to show that 

sales below invoice or replacement costs did not involve the use 

of loss leaders. 

There are two changes; one is that the sale at less than 

invoice price is not made ~ ~ unfair competition; it is 

sirr-21y made presumptive oJ the use of a loss le'l.o.e.c and, secondly, 

that the 10 percent is dropped out. That recommendation of a 

subst i tute is supported by thi s br ief which prec ,:cJ.es it . The 

first three pages here constitute an argument as to why, in 

the opinion of the Committee, the provision as it Qriginally 

stood with its 10· per cent marffi-up is regarded by the Committee 

as unwise . 

I also have here, and I was informed that this had not yet 

gone to the General, a similar report with relation to the retail 
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price maintenance provision of the Drug Code, which recommends 

certain changes there, 

CHAIRMAN ROPER: Shall we deal with one at a time? WbB.t is your Committee 

recommending? 

DR. DICKINSON: The recommendation of the Committee is that in the general 

retail code this substitute provision which they head lithe loss 

leader provision" appearing on page 4, ,' Article 8, should 

be substituted for the present Article 8, which is entitled 

"Loss limitation provision" in the code as it now stands. 

MR. BROWN: Was the Committee1s conclusion unanimous , Doctor? 

DR . DICKINSON: I am given to understand that it was , I have not myself 

followed the thing through since our talk with General Johnson, 

but Mr. Du Brul got together the sub-committee, or as many as 

he could reach in the interval and as many of the main com­

mittee as possible. It has been somewhat difficult to get an 

assembled meeting of the Cowmittees, but I understand that 

Mr. Du Brul and 'Mr. Means have gone about and shovred this to 

all the members of the 'Committee that they could get in contact 

with and that it has been approved by all t o whom they have 

Showed it consisting of the majority of both committees. 

CHAIRMAN ROPER: I take it your Comm1ttee would wish the Board to refer 

this to General Johnson. 

DR.DIOKINSON~ The Committee was appointed by t he Board to study this 

matter and this is the result of t he Committee1s study, so 

that I take 'it whatever the Board would ,care to do with the 

report, would be 'in order. 



-19-

CHAIRMMT ROPER: I am trying to g et D. r e commendat i on from you. 

DR. DICKINSON: T'ne recommendation is that the pro.vi sion here be sub­

sti tuted for the l? r ovi sion now in the re 'cail code. 

COMM I SSIONER WdlRCR: The rep or t is that you cut out the 10 per cent. 

SECRETARY PERKINS: I don ' t think I understand yet Just what the rec­

ommendation i s. Are you recommending that in the retail code 

there be a requirement to sell only at CQst-- that is, not to 

sell below co st or below the i nvoice' co st? 

DR. DICKINSON: P erhaps it would have been clearer if a copy of the 

Retail Code as it now stands were before us. It is onl y 

p oss i ble to understand thi s by laying it side by side with 

the provi sions for which this is a substitute. 

SECRETARY PERKINS: As I u nderstand it, ' there i s a provi sion which in 

gener al i s that no member will sell a ny art icle at less than 

i nvoice cost, p l us 10 per cent. 

DR. DICKI NSON: That i s correct. 

SECRETARY PERKINS: And thi s i s p ropos ing that they will not agree to 

sell any article at less than invoice cost? 

DR. DICKINSON: With this difference: with the code as it now stands 

they agree to sell at not l ess than invo ice price p lus 10 per 

cent, subject to the except i ons. How they do not here, as I 

understand thi s, agree not to sell at l ess than the invoice 

p rice., They a greed not to use loss leaders a.nd they say that 

a sal e at less than the invoic e price shall be presumptive 

evidence that the thing is a l oss leader, but that i f the 

p erson who sells it sell s at l ess t han 10 per cent, and sus­

tains the burden of 1)roving that i t i s not a loss l eader, t hen 

he may go on. 
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SECRETARY PERKINS: What about selling of end-of-season goods? 

DR. DICKINSON: That is provided for, Madam Secre.tary, at the bottom of 

page 4, U11der the heading of "Exceptions. II There are various 

types of sales there , such as merchandise sold. as bona fide 

clearance , perishable merchandise, imperfect or actually 

damaged merchandise, discontinued lines, merchandise sold upon 

the final liquidation of a business, merchandise sold in 

quantity on contract to public , 1. suppose that is carriers, 

government departments, hospitals, schools and colleges and 

other institutions not for resale and merchandise sold or 

donated for charitable purposes or unemployment relief agencies. 

There are also two other exceptions. The bulk of these ex­

ceptions are contained in the present provision. I think 

there have been some additions to the exceptions, but the bulk 

of them are contained in the present provision. 

The weight of opinion in the Committee was directed 

particularly against the principle of the mark-up--percentage 

of mark-up and the arguments of the Committee are contained 

on pages 2 and 3. In the first place--and I might point this 

out because I think it is important--the provision as it at 

present stands would leave the small independent retailer at 

a serious disadvantage bec,,"use i.t does not take care of the 

quantity discount pro'blem. In other \'lords, under the code 

as it at present stt;-nds, if a large chain store by one means 

or another, fair or foul, were able to obtain a given article 
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by quantity pu.rchase at fifty cents per -uni t, t"en by the 

present provision of 10 per cent mar:t-:up that cha.i,j store 

could sell that at fifty-five cents. 

GElrERAL JOHNSON: That condition exists anyway. 

DR. DICKIHSOl~: No, because this provision contains the following: 

"Except as hereinafter provided, sales 
of i teras at less than the lower of invoice or 
replacement cost , without deductinG a..-rry 
quantity discounts, cUll1ula~ive, retroactive 
or ot:ler special discounts, or rebates, not 
extended and given to the trade generally, 
shall be prir.n facie evidence of -;;he use of 
loss leaders." 

GEllERAL JOHHSON: That is e:mc-tly the condition that exists at this 

moment. 

COWEISSImlER MARCH: It is provided for in the chain store matter. 

That is wl.at the chain store has been doing all the time. 

DR. DICKIHSON: We l.ave attempted to cOTl'ect it; nhereas the code as it 

stands, Article 8 , does not attempt to correct that particular 

condi tion, this substitute provision does a·tte~t to prevent 

it. 

COlillAr SSIOilER lilARCH: What do the large stores say abou'0 t~.li s7 

DR. DICKIITSOll: r do not know. 

GENERAL JOHHSOH: People in tlle retail tracte, larf;e and small, want the 

10 per cent mark-up. As I understand our duty under this law, 

the Government invites these people to come in and say what 

they need in order to stabilize their industries and they do 

that in a public hearing, It is sometlling in the nature of an 

agreement , but not quite . We have taken thinGS that we were 

not willing to aGree to and thrown them out and called the 
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people back. If we get to the l)lace in the execution of this . . 

laVi where somebody who has some theory can move in, not in the 

public hearings where the arguments are conducted but some 

place like up in t:'lis room, and beCil1 to change these codes, 

you just knock the bottom out from Ullder it. 

DR. DICKINSON: These people are not moving in as outside interested 

IJarties. 

GENERAL JOIDifSON: But the people have a riC:lt to answer it. 

DIRECTOR DOUGLAS: It seems to me that the Government, whatever the 

agency of the Government may be, ;18,S a righ t ai1d it has a 

rnandate to step in and say "We do not Care what it is, if it; 

is wrong, you can It 118,ve it. II 

GENERAL JOHNSOlif: We do that daily. But on a question of this kind which 

is largely conjecture on the retail trade, they should 118,ve' a 

right to be pl"esen·~ ~nd argue against this thing in the hearing. 

SECRi.'TARY PERIITNS: Vias any arGUIne,,,t made at the public hearing against 

price-Hxing? 

GENERAL JOHNSon: I sUDpose there was. I could not answer that off-hand. 

DR. DICKINSON: This is a watter of' policy. 

DIRECTOR DOUGLAS: :Price-fixing is entirely wrong ancl HoeinG it at 10 per 

cent is price-fixinG. 

GElifERAL JOHNSON: It is l1Qi price-fixi2le;! 

DIRECTOR DOUGLAS: If this tl1ing goes throUGh" mark me and mark r,le well, 

the next thing will be a fized IJrice! You know there are a 

great ffia,l1Y clamori l"l~ for a fi:;:ed "'Driee rigi:lt now. 

GEiIi'ERAL JOIDmmr: That is all argJ1llent of conjecture as to the way these 

thL.1gs are gOil1g )GO go. 
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DIR3CTOR DOUGLAS: We will call it conjec'mre if you choose, but I am 

not going to approve price-fiAip~! 

GENERAL JOHNSON: It is not price-fi:;;:ing!' 

DIRECTOR DOUGLAS: I think it is just as wrong as it can be. What you 

are trying to do is to get at 'Ghe loss leaders. 

GENERAL JOHNSON: We found that tl1e most destructive influence in con­

nection vlith the coal industry was the principle of low 

prices at any sacrifice and always tJ.le sacrifice was human 

labor, and that is the thing in this. It doesn't come out of 

any other source in the world but that. I have had a liberal 

education on that poi.1t and I knorr there is ouly one place tl1at 

it can come from. and tlk~t is out of the hours and living con­

ditions of labor. 

DIRECTOR DOUGLAS: I don't think tl1at follows~ 

GENERAL JOEl'ISON: You probably haven't had the eApcrience I have D-1l.d. I 

have become a convert to an idea I did not l1ave when I sta rted 

out. 

DIRECTOR DOUGLAS: I think under great pressure people become converts 

to ideas they would uot otller wise adopt. 

GEliiERAL JOHNSON: I am talking about the evidence. 

DIRECTOR DOUG1li.S: I think it is a basic and fundarnental mistake. 

DR. DICKINSON: Doesn't your a rgument l ead to a 26 per cent mark-up? 

GENERAL JOHNSON: No; I don I t think so. 

DR. DICKINSON: The actual cbst is 25 per cent. 

GENERAL JOHNSON: The average is 26 per cent; the minilll\lll1 Cc,st is above 

ten. I believe under no possible circumstances would it 
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5~arantee a p rofit to al~bodj- . 

I have a suggestion; · I lii' 8 this substitute excep t for 

one thing. I believe you mi gh t work out sOl.le t h ing like this, 

tha t nobody will sell for l es s than cost, plus half the cost 

of doing busine ss, and in any event not less t han cost, plus 

10 per cent. 

DR. DICKINSON: If you once admit that you have to add something to t he 

cost of doing business, I do not see 17he1'e y ou can dravi the 

line. 

SECfu!:TARY PERKINS: Isn l t it true that we h ave in recent y ears provided 

a good deal of understanding by this cost accounting system 

'IIhich has al so grea tly complica ted our economic situation? 

And if you are going to add a proportion on cost of doing 

bu siness to every article s ol d, a r en't you throwing out the 

whole economic situation? Ar en't you throwing out that 

curious movement of goods which comes from satisfying supp ly 

and demand? Some articles cost a great dea l more than others 

do. 

GENERAL JOHnSON: You can 't make tha t d istinction . I h ave tried tha t 

over and over again. 

SECRETARY PERKINS: ~r should you arbitrarily put 10 per cent on every­

t h ing? Some goods sell th emselv es practically, while others 

require specia l sa~esmanship and other expeases. I am puzzled 

by this method of cost. When you say invoice cost, that is 

clear so f a r as l"etailors are concerned. 

GENERAL JOHUSOli : There is no question about that. 
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SECMTARY PJmKINS: Have you {,;o ne over it with them to see to what 

extent their use of loss l eaders or their use of the practice 

of selling belp.1 invoice cost actually enters into their 

wage s in re tail stores? 

GElffiRlIL JOHHSON: It would be very hard to do t:,at, but it is well known 

that the use of loss leaders is practically driving independent 

people out of business. 

SECRETARY PJmKIiJS: \fuat do you think is the proper thing to do. General? 

GENERAL JOHNSOiJ: I have not quite made up my mind. I think the thing 

to do about this report of the COIllllll ttee 'is just to present it 

to the President along with everything else and let him decide 

the question. 

SECRETARY PERKINS: I mean what is your op inion with regard to the cost 

and percentage above the cost? 

GEI~ JOHNSON: I think the Vlho le story to be gotten out of these 

hearings is that the practi ce of entering into competition 

by means of selling stuff below cost of production is at the 

very heart of a lot of this disruption. 

SECRETARY PERKINS: But that is in manufactur ing. 

GENERAL JOHNSON: It i s here too, in the invoice 'cost of stuff and in the 

expense of doing business. One has no income until those are 

taken off. Let's take a nitua tion tha t was funny in some ways 

in connection with this Retail Code: the worst treaters of 

their workers are .these small five-and-ten cent stores. One 

of the lilen said to me lIyou are go ing to hurt we little fello ws 

wi th those provisions. II. But they work their people 65 hours 

aJld pay them almost nothing and that is the way they mainta in 



their competition. That is the most striking thing in the 

merchandising field; There ,-,as a man pleading for the right, 

saying he sold thing s to people cheaply. But how? By paying 

people less than was deceilt to pay them 1 lie WaS gett ing very 

low cost of distribution. 

DR. DICKINSON: There is this difference between the merchandising field 

and manufacturIng. The ;Jroblem of cost is very much more com­

plicated. Getting at the cost of p roduction is one of the ' 

difficul ties in the manufacturing :field, 

CHAIREA£l IlOP.iill: There is a great question of policy involved and I have 

and idea that the Board would like to have General Johnson's 

suggest ion prevail , namely, that this recommendation go, with 

any other da ta any other member of the Board wishes to have 

attached, to the President at the time he is considering the 

Re tail Code. 

GENERAL JOm,SON: Of course we have to take action. 1 have not quite 

made up roy own mind, but I am going to have a meeting with the 

people in the Agricultural Depar tment, from which most of this 

opposi tion comeS and see if we can find some way to compromise 

views that will come as near as possible to satisfying every­

body. I would rather not pass on it if the Board is willing 

to let it go. 

CHAlRW\l;) ROPE..'t: . That is, after we get the Retail Code we will have a 

further talk. 1 have a copy of it now. 

GEN" ... iUL JOmISOl,: There is 'an absolutel y cognate question right now. 

DR • . DICKINSON: The same question, food and groceries. 
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CHAIRMAN ROEER: Are you suggesting t hat we invite the people over 

from Agriculture for a special meeting? 

GENERAL JOHNSON: I tried to talk that out with them~ I think it 

would be a terrible thing for us to come out with a diverse 

decision on that point '. 

COMMISSIOl~ MARCH: In this report there is something said about large 

and small stores. That is not to be dealt with, 

Will it be acceptable to the Board to hold this matter 

in obeyance for further consideration until a speci al meeting 

of this Board Thursday afternoon? 

GENERAL JOHNSON: I think 'we ought to leave it open and say j ust as soon 

as we can , subject to call. 

CHAIRMAN ROPER: Will that be satisfactory? If that is satisfactory 

this matter will be held in obeyance subject to a special 

meeting to be called by the chairman. 

Now, what about the drug memorandum? 

DR. DICKINSON: There is no need to go, into that. 

CHAImruu~ RoPER: Very well. The next item is one of sustenance--request 

for an allotment of funds fer expenses of the National R~covery 

Administration for the fiscal year ending June 30, 1934. Perhaps 

you better read this letter by General Johnson . 

Mr. Jenson then read the folloViing letter: 



-

-

- 28 -

"Hon . Harold L. Ickes 
Administrator, of Public Works 
Washington, D. C. 

"My dear Secretary Ickes: 

"September 30, 1933 

"This is to request an allotment of funds for 
expenses of the National Recovery Administration for the 
fiscal year 1934 of $3,120,000. 

"There is attached a statement indica ting the 
basis of estimating this requirement. The first column 
shows the actual obligvtions fo r the first quarter. The 
second column shows the rate of expenditure at September 
30, these figures being of equal significa,nce in the ca'se 
of an expanding organization. The t h ird column shows the 
estimated requirement of expenditure to June 30, 1934, 
based upon the data above referred to. From t he total of 
this column is deducted the sum of the interim allotments 
already made . 

"Personnel. , The requirement for t he fiscal year 
is estimated at an amount some','1ba t greater than the current 
rate of expenciture. This is because --

"(1) It has been possible in the initial stages 
of operation to secure much valuable ser­
vice either free or at compensa.tion sub­
stantially lower than worth. This agree­
able situation cannot be expected to con­
tinue indefinitel"'. Ultimately these ser­
vices must be paid for. 

"(2) The personnel requirement for the writing 
of codes and their subseauent administra­
tion is still expanding. Early completion 
of, codes, and efficient administration 
after completion, are vital to the recovery 
plan. It is submitted that there should be 
no reluctance to engage the personnel reason­
ably required ~or these purposes. This 
requirement vli11 be offset only in measure 
by the termination of other special endeavors, 
such as the Blue Eagle Campaign. 

It must be remarked that the estimate for personnel is a con­
servative one, within which it is hoped that expenditure may 
be confined without hazard to the program. The considerations 
expressed in (2) above will indicate that the estimate may 
prove inadeouate . 
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"Per diem expenditures are chiefly to obtain for 
limited periuds technical advisers to' the ' three advi sory 
boards in connection with the "nalysis of codes. 

"Field Personnel. Personnel ·services in the field 
are almost entirely at district vffices of the Department of 
Commerce in connection with the handling of the President's 
Reemployment Agreement and complaint of violation thereof . 

"Printing and binding.· The substantial portion of 
these expenditures ha.s been devoted to the Blue Eagle campaign. 
A substantial additional amount will probably be required for 
a campaign to stimulate buying. Beyond that, the estimate is 
la.rgely for printing codes and for st·a tionery. Necessarily 
this estimate cannct foresee the requirements of special edu­
cational programs which may arise in the future. 

"Furni ture and Fixtures. Every effort has been 
mClde to locate and obtain surplus furniture and fixtures 
elsewhere in the Gover~~ent Departments, and purchases have 
been made only after such supplies have been exhausted. 

"Other Objects. The Division of Pres£ Intelligence 
is attached to the Administration only for administrative 
purposes. 

"It is believed that other items of expenditure are 
self-explanatory . 

APPROVED : 

Very truly yours, 

(Signed) Hugh S. Johnson, 
Admini st ra tor. 

Special Industrial Recovery Board 

Chairman. " 
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EXPENDITURES 

NATIONAL RECOVERY APMIlnSTRATION 

Objects 

Salaries 
Sa1al-ies Per Diem 
Travel Ex-penses 
Printing & Einding 
Furni tm-e & Equi:~ment 
Press Intelligence 
Field Salaries and 

Obligations 
June 16, 1933 
to Sept. 21, 
1933 

$332,322.02 
75,724.12 
18, 123.99 

374,353.87 
52,418.69 
2,218.93 

Annual Rate of 
Expei1di ture s 
at Sept . 21, 
1933 

$2,056,655.00 
501,232.00 

66,912.00 
1,381,200.00 

193,540.00 
'20,835.00 

E:;~)enses 

Miscellai1eous 
TO'CAL 

129,033.81 528,000.00 
37,013.07 ,136,000.00 

:!:$1~.~0"'2~1=,==2~0~8~. 5==0~= ·4>4, 884, 374,00 

Deduct Allotment Already Made 
Allo'Gment i~ow Requested 

DETAIL OF PAYROLL 
(EXCLUSIVE OF PER DIEM PAYMENTS) 

NATImTAL RECOVERY ADlilIlJISTRATION 

ANNUAL RATE OU SEPTEMBER 15, 1933. 

National Industrial Recovery Board 
Executive Offices 
Advisory Boards 
Ine,ustry Divisions 
Le.:;;al Division 
Research & Plalmil1g Di vi sion 
Public Relations Division 
Oode Al~lysis Division 
Blue Eagle Division 
Correspo.ldence Di vi sion 
Chief Clerk's Section 
iJIimeograph & Publications 
Central Records Files· & Mail 
Personnel Section 
Unassigned 
Press Intelligence Division 

TOTAL 

Proposed Allotment 
to 

June 30, 1934 

$2,500,000.00 
300,000.00 

50,000.00 
800,000.qo 
100,000.00 

50,000.00 

350,000.00 
100,000.00 

,$4. 250, 000.00 

$1,130,000.00 
$3,120,000.00 

Annual Rate on 
Se¥t. 15, 1933 

9,640.00 
42,712.00 

120,375.00 
416,149.00 
141,160.00 
187,404.00 

99,544.00 
39,960.00 

295,026.00 
101,320.00 
128,548.00 
253;201.00 
171,340,00 

31,640.00 
18,636,00 
17,680.00 

$2,074,335.00 
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CHAIl1l-IJ11'T HOPER: This report, as you see, carr ies un expenditure up to 

this t i me, or rather expenditures already provided for , of 

\~ 1,130,OOO. G"neral Johnson is asking; now for (~3 ,120 ,000 to 

comple te this f i scal year to June 30, 1934, when t he total , 

inc luding both these provi sions, would amount to ~~4 , 250 ,000. 

\iha t is the pleasure of the Board? 

COlmIS SIt)"T"R J'ccRC!i: I move that it be a;oproved. 

DIHllCTOH DOUGLAS : Has that been budgeted? 

GENEHAL J OHNSON : !Is far us it canCe budgeted. It is really not wo r th 

a cent as indi cative either way . It is just impossible to 

tell. I thought a l ong t ime ago that we wou l d do this on a 

million and a half dollars. I hope the \1hole of industry is 

in vvi th these codes II Each one of the codes requi res an immense 

amount of i nvesti.gati on. 'fe are certain ly getting everything 

out of the pe op le they have. They are a ll wo r kine night and 

day. I would like to say I think there 1'Iill be a mar ked de­

cline before very l ong, but in the meanti me all k i nds of t hings 

are be i ng suggested and added en. 

Sl,CRETAHY PEHKIHS : I think if it had not been such a success it weuld 

have cost less. 

DIREC'f()H DOUGLAS: I did not ask tha t q1l8s tion as a criticism. Hhat I 

am trying to do is to get a complete picture of the increase 

i n the national debt. 

GENEHAL J OHNSON. I am i n s;l']Ilpathy with you, and if t he re was a ny way in the 

world I could answer that question with accur acy I would do it. 

DIRECT OH DOUGLI\.S : All I am t r y i ng to get from the various emergency or­

ganizations is a pictur e o f the expenditures. 
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Gl';HI~RAL J OHNSON , It hurts me allove r every t i me we spend a nickel. 

DIRECTOR DOUGLAS, There was no criticism in that . J.re you sending 

in an apportionment sheet fo r the Treasury? 

ER . BROl'~l: Fo r what has been a llotted already. 

DIRECTOR DOUGLAS : And this would g o in on the apporti onment s h eet? 

tlR. BRll'.oiH : Yes. 

DIIF:CTOW·.oDOUGLAS : · It is very diffi cult he r e and i n the R. l' .C. and in 

the Public 'Iorks to llk"lke any kind .of estimate of what the 

expenditures wi ll be , and yet somebody ha s got to paint a 

picture of what the figures in the national debt vri ll be. 

:e t ry to use exi sting agencies. Ther e is a project 

now for a national. organi za tion that wi ll serve a ll of t1ee se 

adrninistrations o 

CHAIRUllN ROPill : You have the motion and t he second . Is t!\er o any 

further discussion of this matter of approving this request? 

If there is no further discussion by anyone, will a ll in 

fav or indi cate it by s aying "Aye"; those opposed by " No ." 

It is so or dered. 

' -te now pass on to the next item which refers to the 

organization chart 1~lentioned l a st week. 

GEHERAL J OHNSON: Bverybody is intero s t e d in that I know. The question 

is simpl e enough, but t h js matte r of enforcement and com­

p l iance has got to be worked out vrith other Departments of 

the Government , and I do not think Vie ought to a ttempt to 

publish an organi zation cha rt unti l "re get that s ettled. 

SBCRETiLl<Y jY"~RKI NS : I thi nk it is very near c O"1pleti on. 
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t i me. 

GENSRAL J iHlISON: The chart wo uld be inc ompl ete without the conpliance 

or ganizati on .. 

Sr;CR:CTAF..Y P:~:.qKIlITS : And they a r e working on t'1a t very i ntense l y today ., 

"i'PEHAL J OHNSON : We are aci'Tlinistering the codes in four divi s ions and 

hav e the fo ur best Deputies worki ng on them. 

CHAlr .. MAN I(QPJ<:R : We do not need to di scuss this further now because 

there is no chart before us. I have been giv ing some thought 

t o the Foreign and Domestic Connnerce Divis i. on of t his Department 

and it seems to me that somethins ,Yor th thinking about would 

run li ke t hi s : that t he Bureau milS-h.t be divided into two 

divisions , a Foreign Commerce Bur eau and a Domesti c Comme rce 

Bur eau and the Domestic COIlL':lerce "{QuI d be this , General. 

nENj~RAL J')HNSOl'J t Yes. 

CHAIRl\WI ROPER : And appointed at the head of t h at Bureau , if you please. 

would be t he very st r ongest a nd best e qui pped !!'.an for the pur­

pos e , and he would have under h im the several Deputie s who 

would hand l e the, v 8.r i ou s uni ts mJd e ndeavors that might be 

charged to thi s Depar tment. I say it seems to me that might 

be we rth thinking about ., n cOlmection with t.he cha rt. 

GENERAL J OHNSON : I think that undoubtedly the eventual resting pla ce is 

the Department of Connnerc e. 

CHAIRMAN ROP8R: I am thinking of the fina l s ituation. 

GENZRAL J 1HNSON: I have neve r given any t h ought to it . 

CHAIRMAN ROPZR: You can see how that would keep thi s work in a state 

so t hat there would not be confusi on a nd s tepping on toes and 



-
-.-------~-~~==~=-~--== 

duplication in personnel and perhaps in expenditures. I 

just throw that out as something we might be thinking about. 

Gm{ERAL JOHNSON: will you state it again? 

CHAlru~ ROPER: We have a Bureau of Foreign and Domestic Commerce. The 

Domestic Commerce part of the Bureau has never been, in my 

opinion, adequately developed. We have given far more atten­

tion to Fo~eign Commerce. Do you see the point? 

GENERAL JOHNSON: Yes, I see it. 

CHAIRMAN ROPER: Now, if an important segm,;,nt of this work is to drop 

into the Department of Commerce, ~~en this gives an oppor­

tunity of organizing the ~eau of Domestic Commerce and 

would enable the Department, it seems to me, to develop a 

very weak cogin the Department as I see it. Mr. Hoover and 

all concerned, as you know, generally looked primarily to the 

Foreign Commerce. It just looks to me that there is a very 

interesting field there. 

~le next item is discussion of · the need of financing 

small manufacturers. Chairman March wanted to say something 

on that. 

COMMISSIONER MARCH: I have had a great many complaints about small manu­

facturers not being able to get any money. ~ey cannot get 

it from banks and it is very hard to get it from the R.F.C. 

One concern had orders by the thousand that they could not 

fill. There are two reasons why they cannot finance themselves; 

one is the codes •. The paper people provided that they wouldnm 

give longer than thirty days' credit. I believe that before 
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~~ey were giving six months to a year credit. Then the 

labor question comes in and they have to pay more for their 

labor and· the hours are shorter and some of them say they 

will just have to close up. 

GENERAL JOHNSON: They have orders on the books? 

COilIl,iISSIONER MARCH: Yes, they have. 

GE1{EllAL JOHNSOH: Why don't they g et the money from the banks? . 

CHAIRMAN ROPER: The banlcs don't seem to back them. One firm told 

me this morning they would have to close down if they didn't 

get a loan. It seems to me the fin~ncing of these organiza­

tions has a great deal to do with the success of the Oodes. 

GENERAL JOmmOl:T: That is a very, very critical situation. 

OOMMISSIOlTER lflARCH: It is really pathetic for manufacturers to be 

required to close down through no fault of their own. 

DIRECTOR DOUGLAS: Isn't it in essence that the Government be as1.;:ed to 

finance the deficit of the manufac turers? 

COMMISSIONER MAROH: That is what they were going to do, but it seems 

difficult to get it done. 

DIRECTOR DOUGLAS: That is what they are asking the Government to do. 

They are operating at a loss, so the Government is asked to 

finance the deficit. 

COMMISSIONER MARCH: Oh, no, if they took these orders and filled them 

there would be a profit on these orders. 

SECRETARY PERKINS: :But they have been operating on a loss. 

COMMISSI01OO MARCH: BUt they have . plenty of collateral to put up. 

DIRECTOR DOUGLAS: If that be true, I think there is a pretty good reasO: 

for the protection of credit in certain areaS and to have 
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a deposit insurance fund that goes into effect on the 1st 

day of January. A good many banks--a good many thousand 

banks--are not in a pOSition where they can qualify so they 

are not extending any credit. 

GENERAL JOHNSON: That is one of the most serious things we are up 

against. 

COMMISSIONER MARCH: It is the worst thing we are up against. 

DIRECTOR DOUGLAS: I feel that if the Government steps into the field of 

financing manufacturers, Vie won't know exactly where we are 

going . I think it is a mistake personally, but if it is 

going ·to be done , I think we ought to have our eyes open. 

GENERAL JOHNSON : I think there is already mechanism like that being set 

up to do some of those things. 

DIRECTOR DOUGLAS : What is the agency'! 

CO~MISSIONER 1UlRCH: The R. F.C . 

DIRECTOR DOUGLAS: What sort of manufacturers would the R. F. C. fil1ance? 

COMMISSIONER lIiARCH : Those that could not be financed by the banks . 

DIRECTOR DOUGLAS: I think there is no authority for the R. F.C. to extend 

such credit . What they have attempted to do is to loan m.oney 

to banks at a certain rate of interest and let the banks extend 

that to manufacturers. 

GENERAL JOmqSON: · The way it was annoul1ced in the press was that the R.F.C . 

was going to set up a bank which was going to extend credit to 

manufacturers. 

DIRECTOR DOUGLAS: I don 't thi nk that has been done, and I don't think it 

is going to · be done . 
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COMMISSIONER MARCH: The law provides that they can loan to "banks, 

loaning companies or trust companies. The~ put these loans 

through loan or trust companies or "banks and then the B.F.C. 

takes them. 

DIRECTOR DOUGLAS: I am sure that has not been started. 

COMMISSIONER MARCH: Did you see the rules the R.F.C. adopted to that 

effect? 

DIREC'rOR l'OUGLAS: I saw the newspaper report; 

COMMISSIONER MARCH: I saw the rules. 

~JDGE STEPHENS: We have been making a very thorough investigation as 

to the possi"bility of setting up a National Bank in which 

the R.F,C. will take control of all the stock, for the pur­

pose of discounting paper direc tly. making loans on cottOH and 

purchasing gold; but I have been unabl e to convince myself 

that the legal setup authorizes it. I t has not come to a 

Ge"clusion I am sure, It is stjll under study. 

CHA.IRM..<U'I ], ):-' I',B: I am sure this matter is "being given thought. 

],0 -, 7 on the agenda is a"bout the classification of per­

s ,'nne! ,- Do you wish to make a report on that today? 

MR. BROWN: '_:';-.81'0 ~ s rc: t rruch of a report t o make, Mr. Peck has 

(: ~:'-s,,:, f Ceil me :)'" of our personnel and I believe he expects 

t',le rema.inder will "be completed "by Octo"ber 16. We have "been 

waiting for an Executive Order before this can go into effect . 

We e,,--pect it will go .into effect on October 16. 

CHA.IRMAN ROPER: No. 8--General , in your a"bsence, this question came 

up--I "believe I raised it myself--as to what this large 

group of "business men that we consider officer3 could do "by 
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way of assisting in creating support, public sentiment and 

public opinion in connection with our program. It seems to 

me that when you get your enforcement worked out it might be 

well to get the' business men who are in accord with us to take 

hold of it in a very definite manner. 

GENERAL JOHNSON: I am sure that as far as those men down in the 

Industrial Advisory Board are concerned they all will. 

CHAIRMAN ROPER: This is a group of 50. I think they might, .by being 

so well distributed over the United States, give great moral 

support to the Administration. 

Between meetings of the Board the Chairman has approved, 

subject to your approval, 19 appointments to be added to 

General Johnson's personnel. There are no large salaries 

involved, the largest being $3600 to Charles H •. Winship, Jr •• . 

Liaison Officer, and $3420 to Joseph Earnest Briscoe, . 

Assistant to Deputy Administrator. The others range from 

$2400 down to $972. Will you approve of the action? 

JUDGE STEPHENS: I move that it be approved. (See Appendix B~. 

COMMISSIONER MARCH: I second the motion. 

CHAIRMAN ROPER:' All in favor say "Aye"; it is so approved. 

Is there anything else t .O be brought up? 

SECRETARY PERKINS: I would like once more to make inquiry about the 

collection of statistical information which I think we dis­

cussed at one time, and at that time I represented my view 

that it would be both cheaper and better to have the necessary 

information with regard to code conditions and code compliance 
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On hours and wages as resulting from the code collected 

through the usual ch8lmels rather than having a separate 

i nquiry made, and I wonder if any final action has been 

taken 011 it. I have just leariled today of another situation 

v/here it is proposed in the Emergency Relief Administration to 

malee a very large and elaborate study of unemployment, which 

I l10W learl1 they have been p lanning for sometime. We; in 

the Department of Labor, have been spending quite a ,.,i!.ot of 

time alld thought on this and expected to invite their co­

ojJeration when we got through; but '[" find they have taken 

sOLlebody on their payroll to do the same thing. I know there 

has been discussion of the collection of statistical material 

tl1rougl'Lthe iiJRA, and I think it was the result of a question­

l1aire that was to be distributed by l etter carriers. That is 

exact l y the 'mrk the Departroent of Labor has done for years, 

and it could enl arge itself on a temporary basis to do sor,le 

extra work if there is an extra item needed-- an extra cover-

GENERAL JOH!.fSOlif: " As I understand this resolution about gathering 

stat istica.l information, I thirJ: we have done every "thin~ "that 

everybody wanted. 

SECRETARY pgRKIlJS: You are collecting it; why not l et the Department of 

Labor collect it? 

GEHERAL JOfiJSOH: As I recall the resolution it was to be done by the 

,iliA so that Uhere woul d be no dupl ication. 

/ SECRETARY PERKIES: The guestiom1aire is all right so far a s I know. 

GEiifEHAL JOliiTSOH: I found l ast night that you had written me a letter. 
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DR . DIC;CETSQi.:: I thought that matter of t h e questionnaire had been 

set tled. I thinL tila t was a X[, l'oved by Dr .• Lubin. 

SECRET.A3.Y PERrenTS: The questionna ire ,JaS all right. 

DR . DIEKIi1S01, : The Ce:1tral Stati s tical Board appointed a Comnittee 

of vhich Dr. Lubin was a ruenber. Tl1ey threshed the thing 

ar01ll1d for several days and illY impression from talking wi th 

Lubin was that th e whole thing had been settled. 

SECRETARY PERKINS: I thin1: he '7ould have no objection to the question­

naire. The question I am raising is y:rhether or not these 

statistics should be collected by the perrnallent Department of 

the Governu811t which ha s been handling the matter in the past. 

GEi'IERAL JOEiJSOl!: I gave instructions that the que stionnaire vras to be 

sent over to the Board. 

SECRETAt.1Y PERKINS: The questionnaire is a ll right. I think we may be 

getting into a serious situation if we do not use the permaa­

en t Government. 

i,iR. BROWl-!: We ar e only seYlding out the questionnaire; we do not propose 

to compile it. 

SECRETARY PERKIHS: You are sencling it out and t h e returns will come to 

you. 

Jill. EROVIi': ,jo, to the Bureau of the Census. 

SECRETARY PElll:Il~S: 'lie have a mandate from Congress to collect this kind 

of information yea r in D.i1d year out whether the Census Bur eau 

dOGS it or not. WG cail eXl?a.i1d it Or vie can ma1:e it; a 'smaller 

coverage. It seer~s to me it would bG a mistaJCG to ask the 

Bureau of thG Census to do v/ll.B.t VIe are SUIJposed to do. 
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DR. DIC'AINSON: Tho mat erial coll ect ed lIould still havc t c be tabula t ed 

by the Census, bec,,-use t hey have the machines f or tl1at kind of · 

wor k . It goes to them siIrrfJly for purposes of t abula ti on in the 

same way it would go if t he quest i onnaires bad been s ent out by 

Dr . Lubin h i ms elf. 

SECMTARY PERKINS: Would it not be a good idea t o coHee t all infor ma:­

ti on tn..rough t he permanent institutions of Government i n orde r 

t o build up tho permanent se rvi ce so it is mor e adeqllate and 

a lso to keep t he psycholob'Y of t he public in t he same habit 

of repor t ing t o one agency of Government and not to many? 

CHAIRMAN ROPER: ' lhy no ', turn t hat civer to Dr. Lubin and Dr. Dick inson? 

SECRETARY PERKINS: I am merely r aising it a s a ques ti on whe ther or not 

we should nut try t o t he vc r ,,' last item t o RSC the peTIlk'1lll!J.nt' 

agencies of Gove rnment. 

CHAIRMAl'! ROPER: Of course rle a r e do ing tha t in the Census. 

SECRE TARY PERKINS: Congr es s has passed a law in vIl1i ch it lays upon t he 

Department of Labo r the r e sponsibility of colle cting sta tistics 

c onc erning wage s , hours ond o t ;.1er vlork ing condi tions. That is 

t he proper dut y of the Bureau of Labor Sta t istics of the De­

partment of Labor. I natural l "' wish to s ee t hat Department 

strengthened by ev or y experi ence--every V10rtlmhile experi ence-­

which it can have . It would llave to be temporarily enl arged 

in order t o do t his l arge r cove l'age . I do not want 't he ffiallU­

f a cturers to ge 'G into t he: habit of r eporting t o the Depar tment 

of the Census. 

GENERAL J OHNSON: Does not the Department of the C.ensus gather infor ma­

ti on on manufa c turing'? 
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SECRETARY PERKINS: Once in two years tllCY take ' a census of manu­

facture rs whi ch is somewhat different from our report on 

hours and. rrage s. 

DR. DICKINSON: They we r e t o perform t h is additional function because 

they have t he machines f or tabula t ing t h is mat erial. 

S:ZCRETARY PERKINS: If you will r e f er t hat t o Dr. Dick ins on a nd me I , 

thin..1c we can wor k it out. 

GENERAL JOBNSOl!:. Tl1is Vias I1Inely a sp'Jradic survey. 

CHAIRMAl~ ROPER: I f there is nothi ng eJ s e , t he Board will stand ad­

j ourned, subject t o call. 

~1e mee ting adj ourned a t 4: 15. 
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.APPEIID IX A 

Honorable John Dickinson 
Secretary, National Recovery Board 
Washington, D. C. 

Dear Secretary Dickinson, 

October 9, 1933 

The Price Policy Committee herewith submits the attached report on 
tile Mininrum Price Fixing clause in t he Proposed Retail Code. 

FROM: Price Policy Committee 

TO: National Recovery Board 

Sincerely yours, 

Price Policy Committee 

Alexander Sachs, Chairman 
by S. M. Dulirul, Secretary 

October 9, 1933 

SUBJECT: Price Fixing Clause in th~ Retail Code. 

1. The Price Policy Committee which was appointed by the National Recovery 
Board has been considering the problems assigned to it at great length 
with particular reference · to the question of the po licy which the Ad­
ministration should adopt with respect to the minimum price clause in 
the Retail Code submitted by the Deputy Administrator to the Adminis­
trator under date of September 30th. This clause reads as shovm in 
Appendix A, herewith attached. 

2. This clause is a direct form of ffiJ.nuaum price fixing. I t is not option­
al for the retailer, except for purposes of disposing of surplus stocks, 
etc., to price his goods at less than invoice cost plus 10%. 

3. The retail trade has maintained that this clause should not be looked 
upon as IIprice-fixingll but only' as a means of reducing the loss-leader 
evil. It is the feeling of the r etail trade that such a limitation ~n 
selling price is required to abate this evil which, according to them, 
has contributed seriously to the demoralization of the retail trade in 
the period of the depr~ssion. 

As we understand it, the loss-leader is an article, the price of which 
is deliberately r educed below the prevailing price of the same article 
in other stores in the same area, with the intention of creating an im­
pression that all other goods in the store are equally attractively 
p riced, and that the losses on the leader will b e recouped out of sales 
of other items wi th higher mHxk-ups which will be purchased by customers 
attracted to the store by the loss-leaders. 
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4. While the 10sG-leader, as above defined, is an admitted evil, we q1,lQIl­
tion the wisdom of sanctiOning minimum price , fixing as a proper m~thod 
to be employed in reducing it for the following reasons: 

A. We feel that th" provision as stated ;70uld leave the small inde­
pendent retailer at a serious disadva:'ltage compared to his larger 
competi tors. In other words, the benefi ts which the small re­
ta.ilers exp ect would result for tl1em under this provision appear 
to be largely imaginary, since under this provision large stores 
enjoying more favorable discounts thall small stores could still 
run loss-leaders at prices within the terms of the code to the 
continued disadvantage of the small stores . 

For this reaSon we question whether the provisions as herein 
stated will go far in the direction of abating the loss-leader 
evil. 

B. This Committee objects seriously- to the clause in its present 
form on the ground that it introduces the principle of minimum 
price fixing in that form which seemS the most likely to develop 
into extensive price fixing in all lines of industry,--namely, 
the form of a percentage of mark-up. The dangers, both economic 
and social, inherent in price fixing of any kind are great and 
should be resorted to , if at all, only where an important public 
end is to be achieved and '7here no other means is at hand to 
deal with the problem. It is particularly important at the 
present time to avoid those forms of price fixing which will tend 
to produce results inconsistent with the ends of the recovery 
program and likely to defeat its effectiveness. The recovery 
program requires the restoration of a normal volume of operations 
above all else and should avoid efforts by means of price fixing 
to maintain prices above a decent minimum level since such prices 
necessarily introduce addi tional rigidities into our economy a.i1d 
impede the difficult process of adjustment which is needed to pro­
duce the increase in volume upon which recovery depends. This is 
particularly true if price fixing is permitted at all stages in 
the economic process, including both manufacturing and wholesale 
and retail distribution. As we understand it, the original in­
tention of the ]>T.R.A. was to prevent competition at the eXpense 
of labor or through the waste of natural resources , and to elim­
inate destructive competitive practices in order to increase the 
effectiveness' and SOUIldness of competition. We are convinced 
that these ends can be achieved by direct specific code provisions 
wi thout resorting to general price provisions which might abate 
these specific evils but \70uld also interfere wi th the social 
benefits of regulated competition in the interests or greater in­
dustrial effiCiency. We also feel that the burden of administer­
ing the codes will be tremelldously reduced if they are so framed 
as to place well-founded reliance upon such regulated competition. 

T'ne establishment in the retail code of a minimum price fixing 
provision in the form proposed will also establish a precedent 
which "'ill make it difficult, if not Virtually impOSSible, to 
prevent the inclusion of similar provisions in future codes, 
or to avoid the interpretation of the" selling-below-cost" 
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clauses in codes a lready approved so as to make them essen­
tially minimum price formulae. The rigidity alrea.dy referred 
to as objectiona,ble will inevitably ensue if the ' ml111mum prices 
established in each separa te code a.re allowed to be pyramided 
at each stage of the 'economic process. 

C. In the third place, your Committee believes that the form ~hich 
'the minimum price-fixing provision of the retail code adopts, 
namely a percentage of mark-up, 'is objectionable. Once the prin­
ciple of a percentage of mark-up is a.dmitted, it becomes difficult 
to control the a.mount of the percenta.ge ,aga,inst the inevitable and 
repeated attempts which are bound to be made to increase it. Your 
Committee is conVinced that this mark-up will prove disappointing ' 
in practice to its proponents in that ' it will not produce a stable 
and efficient system of distribution. It is likely to lead to a 
situation, therefore, where this disappointment, plus the genuine 
need for further correction of evils ~ill take the form of pressure 
for a constantly higher percentage of mark-up. We hav e had abundant 
experience with the tariff to illustrate the evils of this sort of 
development. 

5. The Committee feels that the fact that the retail trade desires this 
clause and has brought and is bringing so much pressure for its adoption 
constitutes no valid argument for the inclusion of the price mark-up clause 
in the code. The Committee has been pressed with arguments that retailers 
will not be satisfied wi th arwthing less than this provision and that 
responsibility for the failure of the provision to correct the evils at 
which it is directed rests, consequently, entirely upon them. It has 
also been brought to the attention of the committee that the 10 percent 
mark-up granted in this case is far less price protection than has 
apparently been granted already in marw manufacturing codes, and that 
the retailers consequently are entitled in fairness to such small pro­
tection as they request. 

These arguments appear to us to be based entirely on expediency rather 
than valid considerations of broad public policy. The changes which, 
the codes are introducing into our ec~nomic structure are of such far­
reaching importance that we cannot afford to adopt proyisions on the 
ground of expediency if those provisions do not meet the test of economic 
soundness. 

6. Your Committee, therefore, recommends the rejection of the loss limitation 
clause of the retail code as it now stands. 

7. Your Committee feels that there is a method of dealing directly, with 
the loss-leader evil which is not open to the objection urged 
above, and r.hich will be very ' much more effective for the 
protection of small retailers. Your Committee believes that the 
loss-leaner evil should be dealt ' with, if at all, by a clause 
aimed directly at the evil and with emphasis upon the intent of 
seller. We suggest, therefore, that the clause set forth below 
be substituted for the clause now under consideration. This 
substi tute is drafted in such a way as to prohi bi t the deli berate 
renuction of prices on goods with the intention of creating a 
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false impression in the minds of the public with respect to prices on other 
articles sold by the same merchant and at the same time permits the 
maintenance of efficient forms of retail competition. Such a provision 
is no more difficult of enforcement than the provision now in the retail 
code or than a host of other provisions already approved in previous 
codes. The substitute provision recommended by your Committee is as 
follows: 

ARTICLE VIII 
LOSS LEADER FROVIS10N 

Section 1 . Loss-leader provision. 

The use of "loss-leaders" is an unfair method of competition. Except as 
hereinafter provided, sales of items at less than the lower of invoice or ' 
replacement cost, wi thout -_deducting any quanti ty di scounts , cumulative, 
retroactive or other special i'iscounts, or rebates, not extended and given 
to the trade generally , shall be prima facie evidence of the use of loss­
l -eaders. In- any case that a member of the industry is charged with the 
alleged violation of this section, the burden of proof rests upon him , the 
vendor, to show that such sales below invoice or replacement cost, whichever 
is lower, did not involve the use of loss-leaders. 

Section 2. Exceptions. 

(a) Not",i thstanding the prOVISIons of the preceding Section, selling under 
the following conditions shall not be regarded as the use of loss-leaders: 
merchandise sold as bona fide clearance, if advertised, marked, and sold as 
such; highly perishable merchandise which must be promptly sold in order to 
forestall loss; imperfect or actually damaged merchandise, or bona fide dis­
continued lines of merchandise, if advertised, marked, and sold as such; mer­
chandise sold upon the complete final liquidation of any business; merchandise 
sold in quantity on contract to ptlblic carriers, departments of government hos­
pitals, schools and colleges, clubs, hotels, and other institutions, not for 
resale and not for redistribution to individuals; and merchandise sold or donated 
for charitable purposes or to unemployment relief agencies. 

(b) Nothing in the provisions of the preceding Section shall be construed 
to prevent bona fide farmers' or consumers' associations engaged in purchasing 
supplies and equipment for their membership from making patronage refunds 
to their membership. 

(c) Where a bona fide premium or certificate representing a share in a 
premium is given away "'ith any article the base upon ",hich the invoice or 
replacement cost of the article is calculpted shall include the cost of the 
premium or share thereof. 

- 0 -
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October 9, 1933 

Honorable John Dickinson 
Secretary , National Recovery Board 
"ilashington , D. C. 

Dear Secretary Dickinson , 

At the request of General Johnson, the Price Policy Committee 
has prepared L'le attached memorandUl!l of criticism and suggestions on 
the Resale Price Maintenance clause in the proposed Retail Drug Code. 

Sincerely yours, 

Price Policy Committee 

Alexander Sachs, Chairman 

by 
S. M. DuBrul , Secretary 

October 9, 1933 

TO: lJATIONAL RECOVERY BOARD 

FROg: PRICE POLICY COMMITTEE 

SUBJECT: RESALE PRI CE MAINTENAl~CE CLAUSE IN RETAIL DRUG CODE 

1 . The Retail Drug Code contains a prohibition against the sale of 
standard trade-marked drug products at less than its retail price set 
by manufa cturers minus 21%, with certa in provi sions for the protec'tion 
of the retailer in the disposal of 'excessive stocks . The Retail Drug 
Stores request this provision to minimize losses on such branded or 
trade-marked articles which are the favorite "loss leaders" in the 
Retail Drug trade. 

2 . This is a form of concealed resale price maintenance which your 
Committee rejects entirely unless made open and above board . If Vie 
are to allow manufacturers to maintain advertised retail prices or 
retail prices marked on the carton, the maintained price should be 
the stated price and not a variable price fluctuating within a range 
of 21% of the stated price . Vie would insist first , then, that the 
21% provision be entirely deleted before the clause as a whole merits 
serious consideration. 
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3. Y:fhile not desiring at this time oj t~, ter to subs.cribe to,- nor to 
disapprove of, retail price maintenance in principle, this Committee 
admi ts that retail price maintenance does not present the same economi­
cally obj ectionable :t~eatures as the minimum markup provisions of the 
general Retail Trade Code. 

4. So long as price competition betrreen competi ti ve products remains 
entirely free and unrestricted, retail price maintenance may have a 
tendency to stabilize the price structure in the public interest and 
also reduce the use of trade-marked articles as "loss leaders." 

5. The argument that, resale price maintenance will increase distribu-, 
tion expenses has considerable weight. However, the Committee feels 
that in most cases the competition of lower priced competitive products 
will have the effect of preventinl; uneconomic increases in the prices 
of articles sold at resale prices fixed by the manufacturers. 

6. Resale price maintenance is already widely practiced by manufactur­
ers operating their own retail outlets. The proposed Re tail Drug Code 
merely extends this same privilege to manufacturers selling through 
independently owned stores, provided they assume the same responsibility 
for keeping the retail inventories of their products balanced with their 
current demand as manufacturers selling through their oWn stores must 
a ssume. This might have a Wholesome effect on the retail trade gener­
ally, since it would contribute to the solution of one of the most 

\"..zI difficult problems in retailing , namely, overstocks which must be 
"dumped" to be moved . 

7. This Committee feels that i t would not be against the public 
interest to approve an experimental resale price maintenance clause 
in the Retail Drug Code, provided it clearly brought out the standard 
quali tj' of the branded products. 'lIe would suggest that a clause along 
the following lines be substituted for the present clause in the 
Retail Drug Code: 

It shall be an unfair method of competition for ap~ retailer of 
any division ~f the retail trade to sell standard trade-marked 
drug products, as hereinafter defined, at less than the minimum 
price or prices detennilled and advertised by the manufacturer to 
the trade and public or indicated on the goods, their packages 
or containers, so long as the manufacturer of the article main­
tains an open offer to re-purchase on demand by the retailer any 
undamaged stocks at the retailer's cost thereof. The failure of 
the manufacturer to repurchase such goods on demand shall release 
all retailers from the responsibility for maintaining the'minimum 
prices set by the manuf4cturer and the articles may be repriced 
by the retailers , subject only to the limitations of Article VIII 
above,. 
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"standard trade-marked drug products" as used in this section 
mean only proprietary products of a medicinal or cosmetic nature 
and related branded preparations or appl i ances used in the treat­
ment or prevention of disease, or for personal hygiene, and so 
trade-marked, trade named, branded, or advertised as to be 
readily identified by the consumer, which conform to grades and/or 
standards established therefor by the United States Bureau of 
Standards and/or the United States Pure Food and Drug Administra­
tion, and which are marked on the immediate container thereof in 
such manner as may be prescribed by the above institutions, and 
advertised in confornity therewith; provided further that if the 
manufacturer of such a product shall so change the product as to 
lower its grade and/or standard as "bove established, and con­
tinues the use of the brand or trade name under which the product 
was previously sold, it shall cease to be a "standard trade-marked 
drug product" within the meaning of this section. 

8. ~,is proposed substitute eliminates the 21% discount from the manu­
facturers' resale price, but still permits the manufacturer to establish 
a price range for his product to allow for the differences in service 
rendered by different stores, if he so desires. 

It a l so limits the privilege of resale price maintenance only to 
products of manufacturers who conform to the standards of quality 
determined by governmental agencies in the l ight of the best public 
interest. In this way, it will become an honor to be able to maintain 
resale prices in the drug field and should contribute to the current 
effort to eliminate many worthless products in this field. 
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APPENDIX B 

NATIONAL RECOVERY ADMINISTRATION PERSONNEL JOURNAL 

Briscoe, Joseph E. 
Powers, J. N. 
Kuhn, Fentress H. 
Turner, Evelyne H. 
Viinship, Charles H.Jr. 
Givens, Dorothy E. 
Beard, Kirke 
Kausch, Ernest F. 
Thompson, Christine A. 
"(laite, Grace M. 
Long, William M. 
Dick, John L; 
Muilenburg, Paul L; 
Mil l er, Camille 
Allen, Effie G. 
Brown, Yaeger 
Lindsay, Grace M. 
Shuman, Reva 
Watson, Jeanette T. 

Nos. 47-49 
covering 19 names 

Position 

Asst. to Dept. Adm. 
Asst. to Dept~ Adm. 
Code Analyst 
Legal Steno. 
Liaison Officer 
Statistical Computer 
Newspaper Clipper 
Steno. 
File Clk-Typist 
Steno. 
Typist 
Messenger 
Messenger 
Sec'y-Research Asst. 
Statistical Steno. 
Steno. 
Steno. 
Steno. 
Steno. 
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Bureau, Div., 
Salary or office Effective 

$3420 
2400 
1800 
1620 
3600 
1400 
1320 
1296 
1296 
1296 
1140 

972 
972 

2050 
1458 
1296 
1296 
1296 
1296 

A. D. Villi teside 
Philip C. Kemp 
Res. & Pl anning 
Blackwell Smi th 
W. H. Davis 
Res. & Planning 
Press Intelligence 
Corres. Division 
C. C. Williams 
Malcolm Muir 
Corres. Division 
Res. & Planning 
Recep. & Info. Div. 
Leo Wolman 
Res. & Planning 
Malcolm Muir 
Corres. Division 
Steno. Pool 
Steno. Pool 

10/2/33 
9/27/33 
9/15/33 
9/26/33 
9/20/33 
10/2/33 
9/25/33 
9/29/33 
9/30/33 
9/29/33 
10/3/33 
9/28/33 
9/29/33 
9/5/ 33 
9/29/33 
9/30/33 
9/28/33 
9/28/33 
9/29/33 
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