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DECISION and ORDER

Appeal of the Decision and Order and Decision and Order on Reconsideration
- Granting Motionsfor Reconsideration and Reducing the L ength of Payment
of Benefitsof Richard K. Malamphy, Administrative Law Judge, United States
Department of Labor.

Ronald B. Boone, Sr., Suffolk, Virginia, pro se.

Jonathan H. Walker (Mason, Cowardin & Mason, P.C.), Newport News,
Virginia, for self-insured employer.

Before: SMITH and McATEER, Administrative Appeals Judges, and
NEL SON, Acting Administrative Appeals Judge.

PER CURIAM:

Claimant, without the assistance of counsel, appeals the Decision and Order and
Decision and Order on Reconsideration - Granting Motions for Reconsideration and
Reducing the Length of Payment of Benefits (98-LHC-0803) of Administrative Law Judge
Richard K. Maamphy rendered on aclaim filed pursuant to the provisions of the Longshore
and Harbor Workers Compensation Act, asamended, 33 U.S.C. 8901 et seq. Inan appeal by
aclaimant without representation by counsel, the Board will review the administrative law
judge’ sfindings of fact and conclusionsof law to determineif they arerational, supported by
substantial evidence, and in accordance with law.! O'Keeffe v. Smith, Hinchman & Grylls

'Claimant filed his appeal without counsel. Subsequently, apersonal representative,
Mary Harrell, filed areply brief on claimant’ sbehalf. Asthe Board acknowledged the appeal



Associates, Inc., 380 U.S. 359 (1965); 33 U.S.C. 8921(b)(3). If they are, they must be
affirmed. 20 C.F.R. §8802.211(e); 802.301.

Claimant sustained injuries when he mis-stepped and fell between 36 to 50 feet while
working for employer on November 23, 1994. Claimant’s injuries at that time included
multiple contusions and abrasions, acontusion and sprain of theleft wrist, acontusion of the
left lower leg, extensive lacerations of the forehead and scalp, aright orbital floor fracture
and right maxillary lateral wall fracture. He was initially treated at Riverside Regiona
Medical Center by Drs. Kanter and Clark, who upon claimant’ sdischarge, referred himto an
orthopedist, Dr. Swenson, and a neurosurgeon, Dr. Garner.

In late December 1994, claimant reported right leg and low back pain. Dr. Garner, in
January 1995, diagnosed cervical and lumbosacral strain syndromes, and found evidence of
disc degeneration and a central to dlightly left-sided disc protrusion. Dr. Garner, however,
opined that surgical intervention was not necessary, and further noted, in July 1995, that
claimant could work but should avoid ladder climbing and working at heights. Another
neurosurgeon, Dr. Allen, evaluated claimant in March 1996. He observed, based onan MR,
that there was further progression of claimant’s degenerative disc, but agreed with Dr.
Garner’ s assessment that claimant was not in need of surgery.

On November 21, 1996, Dr. Kyles diagnosed chronic pain and chronic disability
syndromes asthe objective findings did not support claimant’ s subjective complaints of pain.
Additionally, he opined that claimant’s current report of back pain was not related to the
work injury of November 23, 1994, that claimant was at maximum medical improvement
with regard to his work-related injuries and that claimant was capable of functioning at a
sedentary level. He, however, observed that claimant lacked maximum medical
improvement in his psychological response to his injuries. Dr. Kyles later clarified his
statements, concluding that claimant was capable of sedentary work as of November 21,
1996.

Claimant was subsequently evaluated by Dr. Taylor, apsychologist, and Dr. Mein, a
diplomatein physical medicine and rehabilitation, who concluded that claimant had achronic
pain syndrome and recommended that claimant take a multidisciplinary outpatient pain
program. OnMay 12, 1997, Drs. Taylor and Mein reported that claimant completed hispain
program and had indicated that he was open to seeking work within the light to medium

asapro se appeal, the Board will review the administrative law judge’ sfindings adverse to
claimant.



physical demand levels as suggested by Dr. Mein.

On October 17, 1997, clamant went to the hospital with back pain. Dr. Magness
diagnosed acentral L5/S1 disc herniation, and he performed surgery. In November 1997, Dr.
Magness related claimant’s disc herniation to the work injury sustained on November 23,
1994, and in June 1998, he noted that claimant remained unableto work. A work hardening
evaluation was conducted by Dr. Ross on December 30, 1998, in which he concluded that
claimant could perform sedentary work for four hours per day.

Employer voluntarily paid temporary total disability benefits from November 23,
1994, through December 8, 1996. In December 1996, employer wroteto claimant and asked
himto call regarding job placement. Claimant testified that he called employer following his
injury but was always told that there was no work available to him. Employer, however,
stated that claimant did not contact the shipyard in late 1996 or in early 1997, and ultimately
discharged claimant on March 19, 1997, for failing to comply with thefive-day “call-inrule”
during his absence.

In his Decision and Order issued September 24, 1999, the administrative law judge
awarded temporary total disability from November 23, 1994, and continuing, and reasonable
medical expensesrelated to claimant’ swork-related injuries, including hishospitalizationin
October 1997. The administrative law judge also denied claimant’ srequest for achangein
physicians, finding that Dr. Garner continued to be the authorized treating physician. Both
parties subsequently requested reconsideration, with claimant arguing that the administrative
law judge erred in denying his request for a change in treating physician, and employer
asserting that the administrative law judge erred by awarding continuing temporary total
disability benefits.

On reconsideration, the administrative law judge initially rejected clamant’s
assertions that he is entitled to a change in physicians. The administrative law judge also
modified the award of compensation to reflect that claimant is entitled to periods of
temporary total disability from November 21, 1996, through January 5, 1997, and from
October 17, 1997, to December 30, 1998.

On appeal, claimant challenges the administrative law judge’ sfindingsthat heis not
entitled to a change in physician and that he is not entitled to a continuing award of
temporary total disability benefits from November 21, 1996. Employer responds, urging
affirmance.

We first address the issue of whether the administrative law judge properly

determined that claimant is not entitled to achange of physicians. Section 7(b) of the Act, 33
U.S.C. 8907(b), provides the employee with the right to choose an attending physician for
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treatment of hiswork-related injuries, unless by virtue of hisinjury he cannot, at which point
the employer shall select a physician for him.? Section 7(c)(2) of the Act, 33 U.S.C.
8907(c)(2), providesthat when the employer or carrier learnsof itsemployee’ sinjury, either
through written notice or as otherwise prescribed by the Act, it must authorize medical
treatment by the employee’s chosen physician. Once claimant has made his initial, free
choice of aphysician, he may change physicians only upon obtaining prior written approval
of theemployer, carrier or district director. 20 C.F.R. §702.406. Employer isordinarily not
responsible for the payment of medical benefitsif aclaimant failsto request authorization.
Sattery Assocs. v. Lloyd, 725 F.2d 780, 16 BRBS 44(CRT) (D.C. Cir. 1984); Swain v. Bath
Iron Works Corp., 14 BRBS 657 (1982). Once the employer has refused to provide
treatment or to satisfy a claimant’s request for treatment, the claimant is released from the
obligation of continuing to seek employer’ sapproval. Pirozz v. Todd Shipyards Corp., 21
BRBS 294 (1988). Claimant then need only establish that the treatment subsequently
procured on his own initiative was necessary for treatment of the injury, in order to be
entitled to such treatment at the employer’ sexpense. Anderson v. Todd Shipyards Corp., 22
BRBS 20 (1989).

?Section 7(b) states:

The employee shall have theright to choose an attending physician authorized
by the Secretary to provide medical care under this chapter as hereinafter
provided. If, dueto the nature of the injury, the employee is unable to select
his physician and the nature of theinjury requiresimmediate medical treatment
and care, the employer shall select aphysician for him.



Inhisinitial decision, theadministrative law judge considered but rejected claimant’s
contention that he did not have afree choice of physicianswhen hewasfirst treated, asthere
was no documentation of claimant’s request to be treated at Sentara Hospital rather than
Riverside Medical Center.®> The administrative law judge also found that claimant received
treatment, without any objection, over a long period of time by the physicians who were
originally selected by employer and their referrals. Infact, it wasnot until August 1997, that
claimant sought a change in his treating physician to Dr. Magness.* Employer refused to
authorize this change since claimant had aready been treated and evaluated by two
neurosurgeons, Drs. Garner and Allen. The administrative law judge determined that Dr.
Garner was claimant’ streating neurosurgeon and that there was no reason for himto change
to treatment by Dr. Magness.” The administrativelaw judge rationally found that Dr. Garner
had been treating claimant for over two and ahalf yearsas of mid-1997, and that Drs. Garner
and Magness have the same specialty, i.e., they are both neurosurgeons. See 20 C.F.R.
§702.406(a); Hunt v. Newport News Shipbuilding & Dry Dock Co., 28 BRBS 364 (1994),
aff d mem. 61 F.3d 900 (4th Cir. 1995)(table).

On reconsideration, the administrative law judge further determined that while Dr.
Garner did not continue to see claimant on aregular basisafter July 17, 1995, Dr. Garner did
not dismiss claimant from treatment. Rather, as noted by Dr. Garner in November 1999, he
released claimant to return to light duty work following his examination on July 17, 1995,
and instructed claimant to return for additional treatment as necessary. Moreover, the
administrative law judgerelied on aletter from the district director dated September 4, 1997,

*Claimant maintainsthat he demanded, in front of afamily friend, Ms. Brinkly, that he
beimmediately transferred to Norfolk SentaraHospital, afacility of hischoice, at thetime of
hisinjury. However, both claimant and Ms. Brinkly stated that at the time of hisrequest, he
was neither in stable condition nor coherent. HT 44, 49, 68, 97-99. Moreover, employer’s
personnel who were charged with tracking claimant’ s condition, Mr. Smith and Ms. Ross,
both noted that at no time did claimant or Ms. Brinkly request atransfer to another hospital
or treatment from another physician. HT 192-93, 195-197.

*Claimant maintained that heinitially sought achange of physician on May 21, 1997.
However, he al'so admitted that his attorney at that time, John Klein, had informed him that
Dr. Swenson had been treating him over an extended period of time and that, therefore,
claimant had no basis to change treating physicians. HT at 93-95, 313.

>Claimant argues that Dr. Magness was a referral from his treating orthopedist, Dr.
Swenson, by way of aseries of referralsfrom achiropractor, Dr. Savvas, to arheumatol ogist,
Dr. Hakimto Dr. Magness. Thereisno evidencethat Dr. Swenson ever referred claimant to
Dr. Magness, particularly given that he had aready referred claimant to two other
neurosurgeons, Drs. Garner and Allen.



which listed Dr. Garner as one of claimant’ streating physicians. See Claimant’s Exhibit B.
Theadministrative law judge’ sfindingsthat Dr. Garner is claimant’ s treating neurosurgeon
and thusthat additional treatment of claimant’ swork-related injuriesby Dr. Magness, alsoa
neurosurgeon, with the exception of claimant’s hospitalization and resulting surgery in
October 1997, would be duplicative, are affirmed as they are rational, supported by
substantial evidence, andin accordancewith law. See Hunt, 28 BRBS 364. Accordingly, the
administrativelaw judge’ s conclusion that claimant isnot entitled to achangein physicianis
affirmed.

We next addressthe administrative law judge’ sfinding that claimant isnot entitled to
total disability benefits between January 6, 1997, and October 17, 1997, and from December
31,1998. Where, asintheinstant case, it isundisputed that claimant isunableto perform his
usual employment duties due to a work-related injury, the burden shifts to employer to
demonstrate the avail ability of suitable alternate employment. See Universal Maritime Corp.
v. Moore, 126 F.3d 256, 31 BRBS 119(CRT) (4th Cir. 1997); See v. Washington
Metropolitan Area Transit Authority, 36 F.3d 375, 28 BRBS 96(CRT) (4th Cir. 1994); Lentz
v. The Cottman Co., 852 F.2d 129, 21 BRBS 109(CRT) (4th Cir. 1988); see also Newport
News Shipbuilding & Dry Dock Co. v. Tann, 841 F.2d 540, 21 BRBS 10(CRT) (4th Cir.
1988); Trans-Sate Dredging v. Benefits Review Board [ Tarner], 731 F.2d 199, 16 BRBS
74(CRT) (4th Cir. 1984). Employer may meet this burden by offering claimant a suitable
position in its facility. See Darby v. Ingalls Shipbuilding, Inc., 99 F.3d 685, 30 BRBS
93(CRT) (5th Cir. 1996).

In his first decision, the administrative law judge initially found that claimant was
capable of sedentary employment between May 12, 1997, and October 16, 1997, based on
the opinions of Drs. Taylor and Mein, and from December 31, 1998, based on Dr. Ross's
opinion, but that employer did not establish the availability of suitable alternate empl oyment.

Specificaly, the administrative law judge determined that there was no indication that the
modified fitter job identified by employer within itsfacility was offered to claimant in 1997
or subsequently, and that employer did not present any vocational evidence of jobs suitable
for claimant since May 1997. Accordingly, he awarded claimant continuing temporary total
disability benefits from November 23, 1994.

On reconsideration, the administrative law judge initially determined, in light of Dr.
Kyles sclarified opinion, that claimant was capable of sedentary work as of November 21,
1996, and that employer notified claimant regarding the availability of work within his
restrictions such that claimant could have returned to work as of January 6, 1997. The
administrative law judge relied on the statements of employer’s witnesses as to its
notification to claimant regarding the availability of modified work and claimant’ sfailureto
respondtoitsinquiries. In particular, the administrative law judge credited the testimony of
employer’ s witnesses, Jeffrey Carawan and Chris Hoyer, that suitable work was available
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within claimant’s restrictions and that claimant was contacted regarding that work, over
claimant’s contrary testimony that he called employer after hisinjury and was always told
that there was no work available. Hearing Transcript at 254, 255-57; 286. The
administrative law judge therefore concluded that employer established that a job within
claimant’ srestrictions was available as of November 21, 1996, and that, as suggested by Dr.
Kyles, treatment by Drs. Taylor and Mein would not affect on claimant’s ability to do this
work. However, given that claimant did not receive notice of thisjob until late December,
the administrative law judge found that employer established suitabl e alternate employment
from January 6, 1997, until October 16, 1997. With regard to the period between October 17,
1997, and December 30, 1998, the administrative law judge determined that claimant’ s back
surgery was, as noted by Dr. Magness, related to his November 23, 1994, work injury and
thus he concluded that claimant was unable to perform any employment during this time.
The administrative law judge further found, based on Dr. Ross's opinion, that claimant
reached maximum medical improvement with regard to his back injury and was capabl e of
doing light duty work as of December 30, 1998.°

Theadministrative law judge acted within hisdiscretion in crediting the testimony of
employer’ switnesses regarding the availability of the light duty position within employer’s
facility” and claimant’ sability to do thiswork over the contrary statements made by claimant.
See generally Calbeck v. Strachan Shipping Co., 306 F.2d 693 (5th Cir. 1962), cert. denied,
373 U.S. 954 (1963). In light of this, and as the medical evidence, notably the medical
opinions of Drs. Kylesand Ross, supportsthe administrative law judge’ s determination that
claimant was capabl e of doing sedentary work similar to that offered by employer, we affirm
the administrative law judge’ s conclusion that employer, by offering claimant alight duty
position within itsfacility, established suitabl e alternate employment from January 6, 1997,
through October 16, 1997, and from December 30, 1998. See Darby, 99 F.3d 685, 30 BRBS

®The administrative law judge therefore reconsidered the light duty position originally
offered by employer in November 1996, and determined, based in part on Dr. Ross's
approval of said position, that claimant could have performed the job but for his discharge
which was not in any related to hiswork injury.

’ChrisHoyer testified that on two occasions claimant came to employer’ sfacility and
was shown the job site and the jobs that he would be working once they became available.
HT at 254. Additionally, he stated that the light duty position identified by employer, EX 37,
was approved by Dr. Ross and became available to claimant in November 1996, that this
work continues to be available, that he could not forsee a time when that job would not be
available, and that it is necessary work to the shipbuilding process. HT at 255-57.

®In addition, we hold that the administrative law judge properly determined that
employer was not required to show different suitable aternate employment outside its
facility, asit demonstrated that claimant was capable of performing thejob withinitsfacility
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93(CRT); Brooksv. Newport News Shipbuilding & Dry Dock Co., 26 BRBS 1 (1992), aff'd
sub nom. Brooks v. Director, OWCP, 2 F.3d 64, 27 BRBS 100(CRT) (4th Cir. 1993).
Accordingly, we affirm the administrative law judge’s denial of temporary total disability
benefits between January 6, 1997, and October 16, 1997, and continuing from December 30,
1998, asit isrational, supported by substantial evidence and in accordance with law.

Accordingly, the administrative law judge’s Decision and Order and Decision and
Order on Reconsideration are affirmed.

SO ORDERED.

ROY P. SMITH
Administrative Appeals Judge

J. DAVIT McATEER
Administrative Appeals Judge

MALCOLM D. NELSON, Acting
Administrative Appeals Judge

and claimant’ stermination from employer isunrelated to hisdisability. Brooks, 26 BRBS 1.



