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By Order dated December 15, 2004, the Board ordered claimant to show cause why his
appeal should not be dismissed for failureto filethe Petition for Review and brief. Subsequently, on
January 5, 2005, the Board received employer’ s motion requesting that the Board dismissclamant’s
appeal for failureto file the Petition for Review and brief.

On January 21, 2005, the Board received claimant’ srequest to remand the captioned caseto
the Office of the District Director for modification proceedings. Employer has filed an objection.

The Board hereby grants claimant’ srequest, dismisses hisappeal and remandsthiscaseto the
Office of the District Director for consideration of claimant’s petition for modification. 20 C.F.R.
88825.310, 802.301. Employer’s objection to claimant’s request is denied.

The Board will reinstate this case only if the petitioner requests reinstatement. The request
for reinstatement must be filed with the Board within thirty (30) days from the date the Order on
modification is filed and must be identified by the BRB No. 04-0895 BLA. The request for
reinstatement must be served on al parties. If reinstatement is requested, the Board will consider
only theissuesraised in claimant's appeal of the administrative law judge's Decision and Order on
Fifth Remand Denying Living Miner’s Benefit issued August 18, 2004.



After thedistrict director processesthe request for modification, the case may betransferred
to an administrative law judge for a hearing pursuant to the regulations. In the event the
administrative law judge denies modification and claimant wishesthe Board to consider not only the
original appeal, but al so whether the denial of modification was erroneous, aNotice of Appeal of the
decision denying modification must befiled, in addition to the request for reinstatement. The Notice
of Appeal must also be filed with the Board within thirty (30) days of the date the decision on
modification is issued. 20 C.F.R. 88802.205, 802.301(c). The appea of the decison on
modification will be assigned anew docket number and will be consolidated with BRB No. 04-0895
BLA.

In the event an administrative law judge grants modification any party who is aggrieved by
the decision granting modification may file an appeal with the Board within thirty (30) days of the
date the decision granting modification isissued. 20 C.F.R. §8802.205, 802.301(c).
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