
 SECTION 22 - MODIFICATION 
  
 Digests 
 
 Introduction 
 
Pre-1984 Amendment Section 22 is unavailable to modify settlements entered into under 
Section 8(i).  Downs v. Director, OWCP, 803 F.2d 193, 19 BRBS 36 (CRT) (5th Cir. 1986), 
aff'g Downs v. Texas Star Shipping Co., 18 BRBS 37 (1986). 
 
In a case of first impression in that circuit, the D.C. Circuit upheld a denial of modification of 
a pre-1984 settlement, relying in part on Downs, 803 F.2d 193, 19 BRBS 36 (CRT) (5th Cir. 
1986).  Bonilla v. Director, OWCP, 859 F.2d 1484, 21 BRBS 185 (CRT) (D.C. Cir. 1988), 
amended, 866 F.2d 451 (D.C. Cir. 1989). 
 
A pending petition for modification alone is not a claim "pending" for purposes of application 
of the 1984 Amendments.  The claim must actually be reopened under Section 22, or else 
the claim was finally adjudicated once the initial Decision and Order became final.  Here, 
the initial Decision and Order became final in 1982 and the modification petition was 
denied; therefore, the 1984 Amendments are not applicable.  McDonald v. Todd Shipyards 
Corp., 21 BRBS 184 (1988), rev'd sub nom. McDonald v. Director, OWCP, 897 F.2d 1510, 
23 BRBS 56 (CRT)(9th Cir. 1990). 
 
Where a Section 22 modification petition was pending on the effective date of the 1984 
Amendments, the Ninth Circuit concludes that the 1984 Amendments apply to that motion 
and remands for recalculation of claimant's benefits in accordance with the amended Act.  
McDonald v. Director, OWCP, 897 F.2d 1510, 23 BRBS 56 (CRT) (9th Cir. 1990), rev'g 
McDonald v. Todd Shipyards Corp., 21 BRBS 184 (1988). 
 
The Board vacated the denial of benefits and remanded the case for the administrative law 
judge to conduct a hearing on claimant’s motion for modification.  The Board held that the 
administrative law judge erred in failing to grant claimant’s request for a hearing where 
claimant asked for the opportunity to testify either via deposition or hearing regarding his 
foot condition.  Although the administrative law judge stated why he believed claimant’s 
testimony would not aid his case, the Board stated that only upon hearing the testimony 
and considering it in conjunction with any other evidence that might be admitted at the new 
hearing, as well as the originally-submitted evidence, would the administrative law judge be 
able to determine the relevance of claimant’s testimony.  Thus, although claimant made his 
request in the “eleventh hour,” the request was timely and must be granted.  Jukic v. 
American Stevedoring, Inc., 39 BRBS 95 (2005). 
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The Section 22 modification procedure is not applicable where there has not been an 
award, as in this case where voluntary payments only had been made.  Daigle v. Scully 
Bros. Boat Builders, Inc., 19 BRBS 74 (1986). 
 
The parties initially stipulated that claimant was totally disabled, but the first administrative 
law judge did not issue an order based on these stipulations and there was no adjudication 
of the claim.  Therefore, as no final compensation order was issued in this case, the current 
claim before the administrative law judge must be viewed as an initial claim for 
compensation, and  Section 22 is not applicable, pursuant to Intercounty Constr., 422 U.S. 
1, 2 BRBS 3 (1975).  The Board thus reviewed the administrative law judge’s disability 
findings, which he made under Section 22, as though they made in an initial adjudication of 
claimant’s claim.   Seguro v. Universal Maritime Service Corp., 36 BRBS 28 (2002). 
 
Under Section 22, the administrative law judge has broad discretion to correct mistakes of 
fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further 
reflection on the evidence initially submitted.  When considering a motion for modification, 
the administrative law judge is permitted to have before him the record from the prior 
hearing.  It is an abuse of discretion not to consider new evidence submitted in a 
modification proceeding. The case is remanded to the administrative law judge for 
consideration of the petition for modification in light of old and new evidence.  Dobson v. 
Todd Pacific Shipyards Corp., 21 BRBS 174 (1988). 
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Neither due process nor the regulations requires that a Section 22 petition for modification 
be heard before the administrative law judge assigned to the original claim.  In the instant 
case there was no error in the assignment of an administrative law judge who did not 
preside at the initial hearing.  The record developed at the initial hearing and subsequently 
at the modification hearing did not raise decisive witness credibility issues that would best 
be weighed by the administrative law judge who presided at the initial hearing.  The Board 
vacates and remands the case as administrative law judge failed to render specific findings 
on the change in claimant's condition or mistake of fact he relied upon to reach a different 
result regarding causation than did the administrative law judge who presided at initial 
hearing.  Wynn v. Clevenger Corp., 21 BRBS 290 (1988). 
 
There is no requirement that a motion for modification be heard by the same administrative 
law judge assigned to the original claim, particularly where the record developed at the 
initial hearing does not raise decisive witness credibility issues which would best be 
reviewed by the administrative law judge who presided at the initial hearing.  Moreover, 
where the administrative law judge's award failed to provide for the complete discharge of 
employer's liability and did not contain findings as to whether the compensation awarded 
was in claimant's best interest, it did not constitute the approval of a settlement.  Rather it is 
an award based on parties' agreements and stipulations, which is subject to Section 22 
modification.  Finch v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 196 (1989). 
 
The administrative law judge erred in construing the deputy commissioner's order as a 
Section 8(i) settlement, as it contained no findings regarding whether the compensation 
awarded was in claimant's best interests and did not provide for the complete discharge of 
employer's liability for payment of compensation.  Thus, it must be considered an award 
based upon the agreements and stipulations of the parties pursuant to 20 C.F.R. '702.315. 
 Such awards are subject to Section 22 modification, and the case is remanded for 
consideration of claimant's modification petition.  Lawrence v. Toledo Lake Front Docks, 21 
BRBS 282 (1988). 
 
Inasmuch as the award in this case was based on the parties' stipulations, it is subject to 
modification if the requirements of Section 22 are met.  As LIGA replaced Midland as the 
insurer, it has the right to seek modification of the prior award.  The administrative law 
judge erred in summarily denying the motion for modification because he stated LIGA did 
not introduce new evidence.  LIGA did have new evidence, but new evidence is not 
necessary for modification.  Lucas v. Louisiana Ins. Guaranty Ass'n, 28 BRBS 1 (1994). 
 
An award based on the parties’ stipulations is subject to modification.  Stipulations are 
offered in lieu of evidence and thus may be relied upon to establish an element of the claim. 
 In this case, the parties stipulated that claimant was totally disabled at the time the initial 
compensation order was issued, and thus this stipulation establishes claimant’s condition at 
that time.  Employer, therefore, may attempt to show that this condition has changed.  
Ramos v. Global Terminal & Container Services, Inc., 34 BRBS 83 (1999). 
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The sole basis for modification in a survivor's claim is proof of a mistake in a determination 
of fact.  Jourdan v. Equitable Equipment Co., 25 BRBS 317 (1992) (Dolder, J., dissenting). 
 
The Board holds that an administrative law judge is not required to hold a formal hearing on 
every modification request, but rather, has the discretion to decide whether a modification 
hearing is necessary to render justice in a particular case.  The administrative law judge's 
disposition of a petition for modification must comport with the requirements of the 
Administrative Procedure Act.  Wojtowicz v. Duquesne Light Co., 12 BLR 1-162 (1989). 
 
To reopen the record under Section 22, the moving party must allege a mistake of fact or 
change of condition, and assert that evidence to be produced or of record would bring the 
case with the scope of Section 22.  To determine whether to grant modification, if the 
evidence is sufficient to so warrant, the administrative law judge must decide whether 
modification would render justice under the Act.  In this case, the administrative law judge 
abused his discretion by denying employer's motions for reconsideration and discovery, as 
employer stated how the evidence it intended to introduce and of record would support its 
request for modification.  Employer's failure to attend the initial formal hearing cannot serve 
as a basis for denying modification as modification proceedings are intended to replace 
traditional notions of res judicata, and the scope of modification is not narrowed because 
employer seeks to reduce an award.  Duran v. Interport Maintenance Corp., 27 BRBS 8 
(1993). 
 
The deputy commissioner erred in modifying the administrative law judge's decision and 
the administrative law judge erred in directing the deputy commissioner to do so.  The 
deputy commissioner does not have the power to modify the decisions of administrative law 
judges.  Sans v. Todd Shipyards Corp., 19 BRBS 24 (1986). 
 
Section 22 provides the only means for changing otherwise final compensation orders.  As 
attorney’s fees are not “compensation” within the meaning of Section 22, fee awards may 
not be modified pursuant to Section 22.  Greenhouse v. Ingalls Shipbuilding, Inc., 31 BRBS 
41 (1997). 
 
In a black lung case, the Fourth Circuit holds that modification is permitted within one year 
of each final rejection of a claim, including a rejection on modification, thus indicating that 
multiple motions for modification may be filed.  The court states that a footnote in the 
Supreme Court’s decision in Rambo II, 521 U.S. 121, 31 BRBS 54(CRT) (1997), does not  
preclude the filing of multiple motions for modification.  Betty B Coal Co. v. Director, 
OWCP, 194 F.3d 491 (4th Cir. 1999). 
 
In a black lung case, the Seventh Circuit notes its agreement with the Fourth Circuit’s 
holding in Betty B Coal Co. v. Director, OWCP, 194 F.3d 491 (4th Cir. 1999), that Section 
22 permits successive modification petitions as long as they meet the one-year 
requirement.  Old Ben Coal Co. v. Director, OWCP, 292 F.3d 533, 36 BRBS 35(CRT) (7th 
Cir. 2002). 
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As claimant timely filed a motion for modification, claimant’s subsequent amending of that 
claim to assert entitlement to an additional period of benefits was permissible, as claimant 
may amend a pending claim.    Gilliam v. Newport News Shipbuilding & Dry Dock Co., 35  
BRBS 69 (2001). 
 
Where claimant filed a letter in 1999, within one year of the last payment of benefits, and 
the Board determined that letter constituted a valid motion for modification, the Board 
rejected employer’s assertion that a letter filed in 2000 was an untimely motion for 
modification that did not relate back to the original filing as is required by FRCP 15(c).  The 
Board held that FRCP 15(c) is not applicable and, in accordance with case precedent 
regarding open and unadjudicated claims, that although no action was taken on the 1999 
motion, it was an open claim that had not been adjudicated or withdrawn, making the filing 
in 2000 a permissible amendment to the claim for a subsequent disability arising from the 
work injury.  Accordingly, both the 1999 filing and the 2000 filing were timely.  Jones v. 
Newport News Shipbuilding & Dry Dock Co., 36 BRBS 105 (2002). 
 
In a black lung case, the Seventh Circuit holds that a modification request cannot be denied 
solely because it contains argument or evidence that could have been presented at an 
earlier stage in the proceedings.  The court reasoned that Section 22 articulates a 
preference for accuracy over finality in the substantive award.   In this regard, the court 
distinguishes General Dynamics (Woodberry), 673 F.2d 23, 14 BRBS 636 (1st Cir. 1982), 
and Verderane, 729 F.2d 726, 16 BRBS 72(CRT) (11th Cir. 1984), on the grounds that 
those cases involved modification attempts in order to gain Section 8(f) relief, which is an 
affirmative defense.  In considering whether to grant Section 22 modification, the relevant 
inquiry is whether re-opening proceedings would render “justice under the Act;” the 
administrative law judge’s administration of justice must be grounded in the remedial 
purpose of the Act.  This inquiry should focus on a party’s actions and intent in seeking 
modification.  In determining whether a party’s actions in a particular case overcome the 
statutory preference for accuracy over finality, relevant factors include the diligence of the 
parties, the number of times that the party has sought modification, and the quality of the 
new  evidence which the party wishes to submit.  Old Ben Coal Co. v. Director, OWCP, 292 
F.3d 533, 36 BRBS 35(CRT) (7th Cir. 2002). 
 
An administrative law judge is not required to reopen a case under Section 22 where the 
party seeking modification engaged in sanctionable conduct (i.e., recalcitrance and 
callousness toward the adjudicatory process, as in McCord, 532 F.2d 1377, 3 BRBS 371 
(D.C. Cir. 1976), where it is clear from the moving party’s submissions that reopening could 
not alter the substantive award, or where a party was attempting to thwart a good faith 
claim or defense.  Old Ben Coal Co. v. Director, OWCP, 292 F.3d 533, 36 BRBS 35(CRT) 
(7th Cir. 2002). 
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The administrative law judge erred in stating that modification in a longshore case must be 
initiated with the district director.  Modification may be initiated before the administrative law 
judge while the case is pending before him or is on appeal to the Board.  The Board 
remanded the case for the administrative law judge to address the modification request.  
L.H. v. Kiewit Shea,    BRBS      (2008). 
 
The administrative law judge has broad authority to modify existing orders based on a 
mistake of fact or a change of condition.  The party seeking modification need not, as a 
threshold matter, establish that the evidence it developed was unavailable at the first 
hearing.  Finality also is not a valid consideration.  Thus, to the extent the Board’s first 
decision in this case suggests these criteria are valid, Jensen I, 33 BRBS 97, it is 
inconsistent with law.  Jensen v. Weeks Marine, Inc., 346 F.3d 273, 37 BRBS 99(CRT) (2d 
Cir. 2003). 
 
The Board rejects claimant’s contention that the administrative law judge erred on remand 
in addressing rebuttal of the Section 20(a) presumption as the case had been remanded for 
disability and medical benefits issues.  Employer submitted a new report on remand 
addressing causation.  Thus, the underlying factual situation changed and the law of the 
case doctrine is inapplicable.  Moreover, submission of the report and consideration of the 
causation issue is consistent with Section 22.  Requests for modification need not be formal 
in nature and may consist of the submission of new evidence while the case is before the 
administrative law judge.  Manente v. Sea-Land Service, Inc., 39 BRBS 1 (2004). 
 
The Board reversed the administrative law judge’s finding that the calculation of claimant’s 
average weekly wage pursuant to Section 10(c) was not within the scope of Section 22.  
Claimant presented an issue of fact as to the ultimate calculation of her average weekly 
wage.  The administrative law judge also erred in stating that claimant had not raised the 
Section 10(c) issue previously, as claimant raised in her supplemental brief her urging of 
the use of co-workers’ wages.  The Board remanded for the administrative law judge to 
address average weekly wage.  S.K. v. Service Employers Int’l, 41 BRBS 123 (2007). 
 
The Fourth Circuit held in a Black Lung case that it is erroneous to assume that a party is 
entitled to modification of a previous award merely because it established there was a 
mistake made in the determination of a fact.  Rather, because granting a request for 
modification is discretionary, the administrative law judge must exercise sound discretion by 
determining whether modification will render justice under the Act.  To this degree, the 
court held that the administrative law judge must consider the accuracy of the previous 
decision as well as the requesting party’s diligence and motive in moving for modification 
and whether a favorable ruling would nonetheless be futile.  As neither the administrative 
law judge nor the Board had discussed these factors, the case was remanded.  Sharpe v. 
Director, OWCP, 495 F.3d 125 (4th Cir. 2007). 
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Request for Modification  
 
A request for Section 22 modification need not be formal in nature, but simply must be a 
writing which indicates an intention to seek further compensation.  A doctor's chart notes 
did not indicate any intention to seek further compensation, but merely stated that claimant 
was experiencing continuing knee problems, and may require surgery in the future.  The 
chart notes do not, therefore, constitute a request for modification pursuant to Section 22.  
Raimer v. Willamette Iron & Steel Co., 21 BRBS 98 (1988). 
 
 
The Board affirmed the administrative law judge's finding that telephone calls made by 
claimant to the deputy commissioner's office within one year of the last payment of 
compensation were sufficient to constitute a timely modification request where the phone 
calls, as memorialized in writing by the deputy commissioner's staff, indicated that claimant 
believed he had suffered a change in condition and was seeking additional compensation.  
Madrid v. Coast Marine Construction Co., 22 BRBS 148 (1989). 
 
The Board interprets employer's submission of new evidence with its motion for 
reconsideration to the administrative law judge as a motion for modification, as the request 
need not be formal in nature.  The Board remands the case, holding that there is no valid 
reason for the administrative law judge's refusal to consider the evidence regarding 
claimant's post-injury return to heavy labor, which could establish grounds for modification 
based on a change in economic condition or a mistake of fact.  Williams v. Nicole 
Enterprises, Inc., 19 BRBS 66 (1986). 
 
The Fourth Circuit held that two letters sent by claimant's counsel to the district director 
stating that demand was being made for any and all benefits claimant is due or may be 
entitled to pursuant to the Act did not constitute a valid request for modification pursuant to 
Section 22.  The court stated that the letters were too "sparse" to induce a reasonable 
person to conclude that a modification request had been made, and were therefore not 
sufficient to trigger review of a compensation order under the Act.  The court noted that the 
letters made no reference to any change in claimant's condition or to a mistake of fact in 
the earlier order, or to anything that would have alerted a reasonable person that the earlier 
compensation award might warrant modification.  The court concluded that the letters failed 
to indicate any actual intention on the part of the claimant to seek compensation for a 
particular loss, a factor that the court stated is critical in assessing their sufficiency.  I.T.O. 
Corp. of Virginia v. Pettus, 73 F.3d 523, 30 BRBS 6 (CRT) (4th Cir. 1995), cert. denied, ___ 
U.S. ___, 117 S.Ct. 49 (1996).  Cf. Consolidation Coal Co. v. Borda, 171 F.3d 175 (4th Cir. 
1999) (the content and context of letter determines whether it is a request for modification 
not OWCP’s reaction to it). 
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The Fourth Circuit held that a doctor’s report of September 1987, stating that claimant was 
doing well and would be returning to work and that the doctor would check claimant again 
in another month, is not a claim for modification under Section 22 of the Act, 33 U.S.C. 922, 
as the report does not manifest an actual intent by claimant to seek additional 
compensation, but merely noted the possibility of a future increase in disability.  Therefore, 
the administrative law judge properly denied claimant’s  claim for modification  filed on 
November 4, 1991, as it was untimely filed by four years, the last payment of compensation 
being made by employer on October 1, 1987.  Greathouse v. Newport News Shipbuilding & 
Dry Dock Co., 146 F.3d 224, 32 BRBS 102(CRT) (4th Cir. 1998). 
 
Claimant was awarded permanent partial disability benefits for asbestosis in 1978.  He 
ceased working in February 1991 and filed for modification to change his benefits to 
permanent total disability based on his average weekly wage at the time he stopped 
working.  The court affirmed the Board’s holding that by moving for modification and by 
arguing that the benefits should be based on his 1991 salary, claimant was necessarily 
asserting either that he sustained a new injury or an aggravation of his prior injury.  
Claimant therefore was not required to file a separate formal claim under Section 13.   Bath 
Iron Works Corp. v. Director, OWCP [Jones], 193 F.3d 27, 34 BRBS 1(CRT)(1st Cir. 1999). 
  
The Board affirmed the administrative law judge’s finding that claimant’s letter to the district 
director seeking “additional” benefits in modification of the previous award, and requesting 
that he not schedule an informal conference, was merely a protective filing which does not 
constitute a valid claim for modification.  Citing Pettus, 73 F.3d 523, 30 BRBS 6(CRT) (4th  
Cir. 1996), and Greathouse, 146 F.3d 224, 32 BRBS 102(CRT) (4th Cir. 1998), the Board 
held that the filing was merely anticipatory, inasmuch as it does not identify a particular 
disability for a specific time period.  Moreover, claimant did not have a claim for additional 
benefits until several years later. The request that an informal conference not be scheduled 
further supports the finding that the letter was merely an attempt to preserve indefinitely the 
right to seek modification.  Meekins v. Newport New Shipbuilding & Dry Dock Co., 34 BRBS 
5 (2000), aff’d mem., 238 F.3d 413 (4th Cir. 2000). 
 
As claimant’s petition in the instant case specifically seeks modification, claims a 
deteriorating condition and references a change in medical circumstances and a disability 
purportedly in existence at the time that the request was made, the Board held that it is a 
valid request for modification pursuant to Section 22 of the Act.  The case thus is 
distinguished from Pettus, 73 F.3d 523, 30 BRBS 6(CRT) (4th Cir. 1996), Greathouse, 146 
F.3d 224, 32 BRBS 102(CRT) (4th Cir. 1998), and Meekins, 34 BRBS 5 (2000).  Gilliam v. 
Newport News Shipbuilding & Dry Dock Co., 35 BRBS 69 (2001). 
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Following a discussion of nominal awards and motions for modification, as well as Pettus, 
Greathouse and Rambo II, the Board held that, as a claim for a nominal award is a present 
claim which would give rise to a present ongoing award, it is not a prohibited anticipatory 
filing on its face, and it may be the basis for a motion for modification under Section 22. 
Next, in accordance with the Fourth Circuit’s decision in Borda, 171 F.3d 175, 21 BLR 2-
545 (4th Cir. 1999), that the validity of a motion for modification must be ascertained from 
both its content and its context, the Board held that the administrative law judge must 
consider the content of the filing as well as the circumstances surrounding the case in order 
to determine whether claimant filed a valid motion for modification.  In this case, claimant 
injured his knees and was paid permanent partial disability benefits pursuant to Section 
8(c)(1). Less than one year after final payment was made, claimant filed a letter requesting 
a de minimis award pursuant to Rambo II.  Thus, the Board held that, on its face, claimant’s 
letter satisfied the “content” requirement. It also held that the circumstances of the case 
establish that claimant’s motion, which was filed after the development of a hip problem, a 
sequela of his work-related knee injuries, was filed with the intent to pursue a claim for 
additional benefits.  Therefore, as both the content and context criteria were satisfied, the 
Board held that the 1999 letter constituted a valid motion for modification. Jones v. Newport 
News Shipbuilding & Dry Dock Co., 36 BRBS 105 (2002). 
 
Following the decision in Jones, 36 BRBS 105 (2002), the Board held that claimant’s letter 
seeking a nominal award, filed in 1999 within one year of the last payment of benefits, 
satisfied the “content” element necessary to show whether a motion for modification is valid 
on its face.  However, consideration of the “context” in which the claim was filed established 
a lack of intent to pursue a claim for a nominal award, thereby rendering the filing invalid.  
Specifically, the Board considered the fact that the claim for additional benefits was filed 
less than three weeks after the last payment of benefits, while the first evidence of a 
change of condition was dated more than one year after the 1999 letter was filed.  
Accordingly, the Board determined that claimant’s 1999 letter was an anticipatory filing 
prohibited by Greathouse and Pettus.  Further, claimant’s actions following the filing of the 
claim established she lacked an actual intent to pursue the claim because, upon receiving a 
letter from the claims examiner requesting clarification of her 1999 letter, claimant informed 
the claims examiner that she did not want OWCP to schedule an informal conference, as in 
Meekins.  In issuing such a response, claimant deliberately halted the processing of her 
claim and instead demonstrated she was attempting to hold her claim open indefinitely. The 
Board held, therefore, that claimant lacked actual intent to pursue the claim.  Furthermore, 
the Board held that as claimant had received permanent partial disability benefits pursuant 
to the schedule, she could not seek nominal benefits on modification as they  would 
payable under Section 8(c)(21), (h), and PEPCO precludes such an award.  Accordingly, it 
held that the 1999 letter was not a valid motion for modification.  Porter v. Newport News 
Shipbuilding & Dry Dock Co., 36 BRBS 113 (2002). 
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Claimant’s letter to the district director, filed within one year of employer’s final payment, 
stating a request for a “minimal ongoing compensation award” is a timely, valid request for 



modification for a de minimis award under the criteria set forth in Rambo II and Jones, 36 
BRBS 105.  The de minimis claim was filed after claimant’s doctor stated her condition 
would deteriorate.  Therefore, claimant’s later claim for additional temporary total disability 
compensation also is timely as the de minimis claim remained pending when the later claim 
was filed.  Gillus v. Newport News Shipbuilding & Dry Dock Co., 37 BRBS 93 (2003), aff’d 
mem., 84 Fed. Appx. 333 (4th Cir. 2004). 
 
The Board affirms the administrative law judge’s finding that claimant filed a “valid” motion 
for modification, rejecting employer’s contention that it was an “anticipatory” filing.  The 
timely letter evinced an intent to seek compensation for scheduled permanent partial 
disability benefits.  The fact that claimant did not see a doctor and receive an impairment 
rating until many months after the letter was filed is not significant as the parties stipulated 
that claimant reached maximum medical improvement before the letter was filed, and a 
scheduled award runs from that date where, as here, claimant was working.  Thus, the 
disability was in existence when claimant filed for modification.  Moreover, Pettus does not 
require that the full extent of the loss claimed be quantified in the pleading, and there is a 
distinction between the information required to file a claim and that necessary to prove the 
claim.  In this regard the Board cited Alario, 355 F.3d 848, 37 BRBS 116(CRT) (5th Cir. 
2003).  Bailey v. Newport News Shipbuilding & Dry Dock Co., 39 BRBS 11 (2005). 
 
In light of Fourth Circuit precedent, see Pettus, 73 F.3d 523, 30 BRBS 6(CRT), as 
articulated in Porter, 36 BRBS 113, and Meekins, 34 BRBS 5, the Board affirmed the 
administrative law judge’s finding that claimant’s September 17, 1999, letter was an 
anticipatory filing even though he requested benefits for a loss in wage-earning capacity.  
Specifically, as determined by the administrative law judge, the Board held that claimant’s 
statement that the letter is “not a request for the scheduling of an informal conference,” 
belies his intent to seek additional compensation, as it is an indication that he “deliberately 
halted the administrative process.”  The Board also found it significant that claimant did not 
take any further action with regard to his claim until he received the report of Dr. Bryant, 
indicating that claimant reached maximum medical improvement, over three years after the 
date of his letter.  The Board distinguished its decision in Bailey, 39 BRBS 11, on three 
points: (1) employer had not stipulated to maximum medical improvement; (2) claimant 
gave no indication that he was actively seeking specific evidence to support his claim; and 
(3) claimant specifically indicated that he did not want an informal conference.  Kea v. 
Newport News Shipbuilding & Dry Dock Co., 39 BRBS 113 (2006), rev’d, 488 F.3d 606, 41 
BRBS 23(CRT)(4th Cir. 2007).   
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The Fourth Circuit held that claimant’s letter requesting additional compensation for a 
permanent partial disability in modification of his previous award for temporary disability 
was a valid request for modification.  The court distinguished Pettus because the claimant 
was seeking compensation for an actual loss that was in existence, as evidenced by the 
parties’ later stipulation, and the request was not an anticipatory filing, even though 
claimant had not obtained all of the evidentiary support needed at that time.  The court 
stated that the Board placed too much emphasis on claimant’s request that an informal 
conference not be scheduled, as such is not required in a modification case Kea v. Newport 
News Shipbuilding & Dry Dock Co., 488 F.3d 606, 41 BRBS 23’(CRT) (4th Cir. 2007), rev’g 
39 BRBS 113 (2006). 
 
As claimant requested modification of the administrative law judge’s decision denying 
benefits by application of Section 33(g), and as she attached evidence to that motion which, 
if credited, would establish the absence of any executed settlements, thereby making 
Section 33(g) inapplicable, the Board held that the administrative law judge erred in 
denying claimant’s motion.  As the evidence could demonstrate a mistake in the 
determination of a fact, the Board remanded the case for the administrative law judge to 
conduct appropriate Section 22 proceedings.  Williams v. Ingalls Shipbuilding, Inc., 35 
BRBS 92 (2001). 
 
In this occupational disease case, the self-insured employer had sufficient notice, and was 
therefore not denied due process, after the responsible carrier for claimant’s medical 
benefits upon issuance of the initial decision was allowed to raise the issue of the 
responsible insurer upon claimant’s request for compensation benefits on modification.  
Employer had prior knowledge that the carrier sought to deny responsibility for 
compensation benefits based on additional harmful exposures after employer became self-
insured.  Employer received a transcript of claimant’s deposition taken after issuance of the 
initial decision and it was able to cross-examine claimant at the modification hearing as to 
additional industrial exposure.  Moreover, the administrative law judge expressed 
willingness to offer employer additional access to claimant before closing the record.  Bath 
Iron Works v. Director, OWCP [Hutchins], 244 F.3d 222, 35 BRBS 35(CRT) (1st Cir. 2001).  
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Change in Condition 
 
The Supreme Court holds that a disability award may be modified under Section 22 where 
there is a change in the employee's wage-earning capacity, even without any change in the 
employee's physical condition.  The Court states that this interpretation is bolstered by the 
fact that the term "conditions" in Section 22 is not modified in any way; thus, the 
"conditions" that entitled a claimant to benefits in the first place, i.e., economic disability, are 
subject to modification.  The Court notes that a change in wage-earning capacity is not 
permitted with "every variation in actual wages or transient changes in the economy."  In 
this case, however, the administrative law judge took care to account for inflation and risk 
of job loss in finding that the claimant's acquiring of additional skills and a new job at higher 
wages means that he does not have a loss of wage-earning capacity.  Metropolitan 
Stevedore Co. v. Rambo,     U.S.    , 115 S.Ct. 2144,  30 BRBS 1 (CRT) (1995), rev'g 
Rambo v. Director, OWCP, 28 F.3d 86, 28 BRBS 54 (CRT) (9th Cir. 1994) (holding that a 
party seeking modification based on a change in condition must prove that claimant has a 
change in his physical condition; a change in wages, training, skills or educational 
background is insufficient). 
 
The Board, expanding on its holding in Fleetwood, 16 BRBS 282 (1984), aff'd, 776 F.2d 
1225, 18 BRBS 12 (CRT)(4th Cir. 1985), held that an employer may attempt to modify a 
total disability award pursuant to Section 22 by offering to establish the availability of 
suitable alternate employment.  The Board noted that Fleetwood indicated the factors 
initially considered by an administrative law judge in determining claimant's work 
capabilities are also relevant on modification, and therefore held that, where employer 
produces evidence of job opportunities, the standards for establishing suitable alternate 
employment apply in a modification proceeding.  Blake v. Ceres Inc., 19 BRBS 219 (1987). 
 
Modification based on a change in condition may be granted where claimant's physical or 
economic condition has improved or deteriorated following the entry of an award of 
compensation.  Wynn v. Clevenger Corp., 21 BRBS 290 (1988). 
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An employer may seek modification based on a change of condition by showing that 



claimant's temporary total disability became a permanent disability.  Moreover, the Board 
held that the administrative law judge erred in finding that employer failed to assert changes 
in condition since employer asserted that it could prove that, through vocational 
rehabilitation, claimant obtained additional qualifications which rendered him able to obtain 
employment not previously available to him and that such jobs actually were available.  
This assertion is sufficient to support modification under Fleetwood, and application of 
Fleetwood is not limited to situations where claimant is actually working.  Moore v. 
Washington Metropolitan Area Transit Authority, 23 BRBS 49 (1989). 
 
If an award for "continuing" temporary total disability is made and thereafter claimant's 
condition changes, either party may petition for Section 22 modification.  Hoodye v. 
Empire/United Stevedores, 23 BRBS 341 (1990). 
 
The Board held that the administrative law judge erred in imposing a "material" or 
"substantial" requirement for a change in economic condition (increase in wages) pursuant 
to Section 22.  Modification may be granted on any change in economic condition as the 
scope of modification is not narrowed because employer is seeking to terminate benefits or 
reduce an award.  The Board stated that the administrative law judge further erred in using 
a percentage method in determining whether claimant's wage-earning capacity changed.  
Ramirez v. Southern Stevedores, 25 BRBS 260 (1992). 
 
The party requesting modification based on a change in condition has the burden of 
showing the change, and may be based on a change in the claimant's wage-earning 
capacity.  The standard for determining disability is the same for a Section 22 modification 
proceeding as it is for an initial proceeding under the Act.  Thus, where claimant 
demonstrated he was laid off from a job which previously was found to constitute suitable 
alternate employment and he remained unable to perform his pre-injury work, the burden 
shifted to employer to establish the availability of suitable alternate employment.  The 
Board reversed the administrative law judge, holding that claimant was entitled to Section 
22 modification based on the change in circumstances due to the layoff.  Vasquez v. 
Continental Maritime of San Francisco, Inc., 23 BRBS 428 (1990). 
 
A change in economic condition may provide justification for modification and an employer 
may attempt to modify a total disability award by offering evidence of suitable alternate 
employment.  As LIGA had such evidence to submit, the administrative law judge erred in 
summarily denying the motion for modification.  Lucas v. Louisiana Ins. Guaranty Ass'n, 28 
BRBS 1 (1994). 
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Although the administrative law judge erred in suggesting that employer is required to show 
a significant increase in claimant’s wage-earning capacity for purposes of modification, the 
Board nevertheless affirms his denial of modification, because his analysis comports with 
applicable law; the administrative law judge’s finding that employer failed to establish a 
change in claimant’s wage-earning capacity is rational and supported by substantial 
evidence, where he considered factors relevant under Section 8(h), concluding that 
claimant’s increased post-injury wages and hours reflect inflation and change in  the 
economy in the form of greater job availability, as well as other intangible factors such as 
claimant’s inability to work at night and as a commercial fisherman.  This finding is 
consistent with the Supreme Court’s recognition in  Rambo I, 515 U.S. 291, 30 BRBS 1 
(CRT) (1995),  that modification must be based on a change in claimant’s wage-earning 
capacity and not every variation in actual wages or transient change in the economy. Price 
v. Brady-Hamilton Stevedore Co., 31 BRBS 91 (1996). 
 
The administrative law judge erred in refusing to consider employer’s labor market survey 
in a Section 22 modification proceeding, based on her determination that employer should 
have produced its evidence regarding suitable alternate employment at initial hearing, 
where the evidence on which labor market survey was based was not available on the date 
of the initial hearing.  On remand, the administrative law judge must admit the evidence and 
determine if it establishes a change in condition or mistake in fact.  Delay v. Jones 
Washington Stevedoring Co., 31 BRBS 197 (1998). 
 
Where an employer attempts to modify a total disability award pursuant to Section 22 
based on a change in claimant’s condition by offering evidence establishing the availability 
of suitable alternate employment, such evidence must demonstrate that there was, in fact, 
a change in claimant’s economic condition from the time of the award to the time 
modification is sought.  In this case, employer’s counsel made a tactical decision at the 
hearing not to argue that claimant was capable of performing suitable alternate employment 
and subsequently sought to present for the first time, on modification, evidence of suitable 
alternate employment in support of its allegation of a change in claimant’s condition.  Noting 
that Section 22 is not a back door for retrying or litigating an issue which could have been 
raised in the initial proceedings, the Board held that employer has not demonstrated a 
change in claimant’s economic condition, but, rather, simply now possesses evidence of 
suitable alternate employment which it did not choose to develop at the time of the hearing. 
 Lombardi v. Universal Maritime Service Corp., 32 BRBS 83 (1998). 
 
The Board affirmed the administrative law judge’s determination that employer established 
a change in claimant’s condition.  Specifically, the Board held that the administrative law 
judge acted within his discretion in crediting the opinions of two doctors who stated that 
claimant no longer is disabled.  The Board noted that the administrative law judge erred 
in using the date of  maximum medical improvement set by claimant’s doctor to establish 
the date claimant was no longer disabled inasmuch as the doctors credited by the 
administrative law judge did not offer their opinions until a later date.  Spitalieri v. Universal 
Maritime Services, 33 BRBS 6 (1999), aff’d on recon. en banc, 33 BRBS 164 (1999)  
(Brown and McGranery, JJ., dissenting), rev’d on other grounds, 226 F.3d 167, 34 BRBS  
85(CRT) (2d Cir. 2000), cert. denied, 121 S.Ct. 1732 (2001). 
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The evidence employer submitted on modification, i.e.,  a more recent medical opinion of 
which altered claimant’s physical limitations, and a labor market survey  based in part upon 



that opinion, identifying 14 positions which claimant should be able to perform, is sufficient 
to bring the claim within the scope of Section 22 by way of a  change in claimant’s physical 
and economic condition.  Although employer submitted inadequate evidence of suitable 
alternate employment at the first hearing, employer should not be precluded from improving 
its evidence as claimant did not cooperate with employer’s expert and should not benefit 
from this behavior. The Board therefore vacated the denial of employer’s petition for 
modification and remanded the case for the administrative law judge to determine whether 
the evidence proffered by employer on modification is sufficient to establish the availability 
of suitable alternate employment.  Jensen v. Weeks Marine, Inc.,  33 BRBS 97 (1999); but 
see Jensen v. Weeks Marine, Inc.,346 F.3d 273, 37 BRBS 99(CRT) (2d Cir. 2003). 
 
In a decision after remand, the Board again holds that employer has produced sufficient 
evidence to bring the claim within the scope of Section 22.  In clarifying its previous 
decision, 33 BRBS 97 (1999), the Board distinguishes Lombardi, 32 BRBS 83 (1998), and 
Feld, 34 BRBS 131 (2000), as employer, in the instant case, presented evidence of suitable 
alternate employment at the initial hearing, and offered evidence on modification of a 
change in general economic conditions.  Moreover, claimant’s subsequent cooperation with 
employer’s vocational experts enabled employer  to obtain allegedly better evidence of 
alternate employment suitable for claimant.  Furthermore, a doctor’s statement regarding 
claimant’s increased ability to walk provides evidence of a change in claimant’s physical 
condition.  Contrary to the administrative law judge’s belief, however, the Board did not 
mandate that he modify the earlier decision based on this evidence.  Therefore, the case is 
again remanded for the administrative law judge to evaluate the medical and vocational 
evidence of both parties and to determine the weight to be accorded the evidence to 
determine if there has been a change in claimant’s condition.  Jensen v. Weeks Marine, 
Inc., 34 BRBS 147 (2000). 
 
The Board, stressing that a claimant should not be able to benefit from his lack of 
cooperation with vocational experts and noting that the administrative law judge again failed 
to appreciate the impact of claimant’s subsequent cooperation with employer’s vocational 
expert, see Jensen I, 33 BRBS 97 (1999), holds that employer is entitled to the opportunity 
to establish suitable alternate employment on modification. The Board again remands this 
case since it is not clear whether the administrative law judge considered all of employer’s 
evidence, and in particular Mr. Steckler’s labor market survey, on second remand.  
Contrary to the administrative law judge’s decision, this labor market survey, which 
identifies seven positions as a security guard all approved by Dr. Greifinger after 
consideration of claimant’s present physical condition, constitutes evidence of jobs different 
in kind to those submitted by employer at  the initial hearing.  Lastly, the Board again 
rejects the administrative law judge’s statements on second remand, that the instant case 
is factually indistinguishable from Lombardi, reiterating its holding in Jensen II, 34 BRBS 
147 (2000), that employer has always attempted to establish suitable alternate 
employment.  Jensen v. Weeks Marine, Inc., 35 BRBS 174 (2001).  
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The Board properly remanded this case for reconsideration of employer’s entitlement to 
modification based on the evidence employer presented to the administrative law judge in 
the Section 22 proceedings.  The finding that employer established the availability of 



suitable alternate employment is affirmed as it is supported by substantial evidence.  
Jensen v. Weeks Marine, Inc., 346 F.3d 273, 37 BRBS 99(CRT) (2d Cir. 2003). 
 
The parties stipulated at the time of the initial compensation order that claimant was totally 
disabled.  This stipulation established that claimant was unable to return to his usual work.  
Employer submitted new medical evidence on modification stating that claimant is no 
longer precluded from performing his former longshore duties, and the administrative law 
judge rationally credited this evidence over claimant’s subjective complaints. Thus, the 
Board affirmed the administrative law judge’s finding that modification is warranted an that 
claimant is limited to an award under the schedule.  Ramos v. Global Terminal & Container 
Services, Inc. 34 BRBS 83 (1999). 
 
The Board reverses the administrative law judge’s decision modifying claimant’s total award 
to partial, holding that the case cannot be distinguished from Lombardi, 32 BRBS 93 
(1998).  At the time of the first hearing, employer offered no evidence of suitable alternate 
employment.  Employer sought modification by offering a labor market survey many years 
later.  This was held to be merely an attempt to correct a litigation strategy, as employer 
offered no evidence that claimant’s employability had changed, or that jobs were 
unavailable at the time of the first hearing.  Moreover, the administrative law judge’s 
attempt to use the 1984 Amendment to the Section 44 assessment formula as a basis for 
justifying employer’s belated attempt to establish suitable alternate employment fails as it 
comes more than 10 years after the amendment, and thus is not in the interest of justice.  
Feld v. General Dynamics Corp., 34 BRBS 131 (2000). 
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 Mistake in Fact 
 
The Board holds that the "law of the case" doctrine does not preclude an administrative law 



judge from reopening the previously-decided issue of Section 8(f) relief where the case is 
before him pursuant to a request for modification, even where Section 8(f) has not been 
specifically raised as an issue in the modification request, if the administrative law judge 
finds that a "mistake in fact" is contained in the previous Section 8(f) determination. The 
Board nonetheless remands, since the administrative law judge in this case did not afford 
the parties an adequate opportunity to present evidence and arguments relevant to Section 
8(f) once he notified them that he would address this issue in his decision on modification.  
Coats v. Newport News Shipbuilding & Dry Dock Co., 21 BRBS 77 (1988). 
 
Where, subsequent to the administrative law judge's initial decision, the State of 
Washington sought to obtain reimbursement of the state benefits it had previously paid 
claimant, and where the administrative law judge had awarded employer a credit pursuant 
to Section 3(e) for the state benefits, the administrative law judge properly granted 
modification.  The Board concluded that the state order demanding reimbursement created 
a change in claimant's economic condition which potentially impinged on the availability and 
the amount of the Section 3(e) offset awarded to employer in the initial Decision and Order, 
thereby presenting a mistake in a mixed question of law and fact which is properly the 
subject of a Section 22 modification proceeding.  McDougall v. E. P. Paup Co., 21 BRBS 
204 (1988), aff'd and modified sub nom. E.P. Paup Co. v. Director, OWCP, 999 F.2d 1341, 
27 BRBS 41 (CRT) (9th Cir. 1993). 
 
The Board sets out the scope of the administrative law judge's authority under Section 22 
for a mistake in fact.  The Board then states that the method of calculating benefits after 
two injuries so as to avoid double recovery presents a mixed question of law and fact 
regarding average weekly wage and wage-earning capacity, which is subject to Section 22 
modification.  Finch v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 196 (1989). 
 
The Board rejects the contention that, as a matter of law, modification in a black lung 
survivor's claim may be based only on newly discovered evidence which was not 
reasonably available or ascertainable at the time of the hearing.  The Board holds that the 
relevant inquiry for the administrative law judge is whether a mistake in a determination of 
fact was demonstrated, and, if so, whether reopening the case would render justice under 
the Act.  Wojtowicz v. Duquesne Light Co., 12 BLR 1-162 (1989). 
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The Board notes that the concept of wage-earning capacity may be considered mixed 
question of law and fact subject to Section 22 modification.  In this case, however, the 
Board did not need to decide whether the administrative law judge correctly termed the 
issue of whether an inflationary adjustment to post-injury earnings was a legal error not 
subject to modification because claimant is not entitled to modification as a matter of law.  
Claimant's award of benefits was based on the likelihood of a future decrease in earnings 
and not on an actual decrease in wage-earning capacity.  Thus, since claimant's actual 
post-injury earnings were not the basis for the award, they cannot be related back to the 
time of injury to factor out the effects of inflation.  Claimant submitted with his motion for 
modification the wages his present job paid at the time of injury but this is irrelevant to the 
issue presented.  Zepeda v. National Steel & Shipbuilding Co., 24 BRBS 163 (1991). 
 
The Board holds that the administrative law judge erred in denying employer's petition for 
Section 22 modification regarding responsible carrier issues, and remands the case for a 
new hearing.  The Board initially notes that there was a mistake in the determination of the 
date of last injurious exposure, which is central to the issue of responsible carrier.  
Employer submitted newly discovered evidence, which could only be offered in a 
modification context, that asbestos was in use at the facility when Fidelity was on the risk.  
Moreover, there is uncontradicted testimony by a co-worker of decedent that, if credited, 
could establish that decedent was exposed to asbestos while Wausau was on the risk.  The 
Board also held that there was a mistake in fact inherent in the administrative law judge's 
holding employer liable for claimant's benefits when employer was insured at all relevant 
times, and, thus, the administrative law judge failed to inquire fully into matters that are 
fundamental to the disposition of the case. Finally, the Board notes that a denial of 
modification results in a manifest injustice to employer due to its joint representation by 
Wausau and the administrative law judge's failure to reopen the record and join potentially 
liable parties when it became apparent that employer and Wausau had divergent interests. 
Jourdan v. Equitable Equipment Co., 25 BRBS 317 (1992) (Dolder, J., dissenting). 
 
Where employer reopened the case under Section 22 for a determination of rights under 
Sections 33(f) and (g) where claimant has two potentially work-related disabling conditions 
and files suit against a third party due to one of those conditions, the need to determine the 
work-relatedness of each condition falls within the scope of modification.  Chavez v. Todd 
Shipyards Corp., 28 BRBS 185 (1994) (en banc) (Brown and McGranery, JJ., dissenting), 
aff'g on recon., 27 BRBS 80 (1993)(McGranery, J., dissenting) (Decision on Remand), aff’d 
sub nom.  Todd Shipyards Corp.  v.  Director, OWCP, 139 F.3d 1309, 32 BRBS 67(CRT) 
(9th Cir.  1998). 
 
The First Circuit states that where employer asserted fraud in the form of perjury in 
response to claimant's enforcement action, perjured testimony resulting in an erroneous 
finding of fact regarding the nature or extent of an employee's disability comes squarely 
within the realm of mistake in fact. Williams v. Jones, 11 F.3d 247, 27 BRBS 142 (CRT) (1st 
Cir. 1993). 
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The Board affirms the administrative law judge’s denial of employer’s motion for 
modification based on a mistake in fact, rejecting the contention that the administrative law 
judge must reopen a claim when a mistake in fact is alleged, absent egregious 
circumstances.  The Board discusses the case law relevant to mistake in fact, and holds 
that Section 22 gives an administrative law judge the authority to reopen a claim based on 
any kind of mistaken fact, but does not mandate that the judge do so.  Rather, the 
administrative law judge has the discretionary authority to reopen based on a consideration 
of competing equities; in this regard, the Board rejects the contention that the “rendering 
justice” standard is inapplicable to modification based on a mistake in fact.  Moreover, it is 
well established that Section 22 is not to be used to correct litigation errors.  The Board 
reviews such decisions under the abuse of discretion standard.  In this case, the Board 
affirms the administrative law judge’s finding that employer should have anticipated the 
need to develop a medical opinion at the time of the initial proceeding, in view of the other 
evidence of record.  Thus, there was no need for the administrative law judge to conduct a 
full hearing on modification.  Kinlaw v. Stevens Shipping & Terminal Co., 33 BRBS 68 
(1999), aff’d mem., 238 F.3d 414 (4th Cir. 2000). 
 
The Board affirmed the administrative law judge’s denial of employer’s and its current 
carrier’s motion for modification in order to address the issue of responsible carrier.  In 
distinguishing Jourdan, 25 BRBS 317 (1992), from the instant case, the administrative law 
judge found that although employer and its carrier, Homeport, were represented by the 
same counsel at the initial hearing, Homeport’s status as responsible carrier was not 
challenged until well after the administrative law judge issued his decision.  The Board held 
that since claimant was alleging many years of injurious noise exposure, employer and 
Homeport committed error by failing to raise and litigate the issue of responsible carrier at 
the initial hearing, which cannot be cured by invoking the modification provisions under 
Section 22 of the Act.  Everson v. Stevedoring Services of America, 33 BRBS 149  (1999).  
  
The Board reverses the administrative law judge’s finding that there was a mistake in fact in 
the original decision awarding total disability benefits.  The administrative law judge found 
on modification that claimant was not physically incapable of working at the time of the first 
adjudication.  The Board held that the first administrative law judge awarded total disability 
benefits because of the absence of suitable alternate employment, not because of total 
physical incapacitation.  Thus, there was no mistake in fact either in the interpretation of the 
medical evidence, or in the ultimate finding of fact that claimant was entitled to total 
disability benefits.  Feld v. General Dynamics Corp., 34 BRBS 131 (2000). 
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Pursuant to claimant’s request for modification in which he sought compensation after 
obtaining medical benefits in the initial decision, the administrative law judge had the 
authority to redetermine the responsible insurer for claimant’s compensation benefits.  The 
administrative law judge acted within his authority under Section 22 to consider all issues 
related to the cause, nature and extent of claimant’s disability, including which entity should 
be held liable for claimant’s disability.  Bath Iron Works v. Director, OWCP [Hutchins], 244 
F.3d 222, 35 BRBS 35(CRT) (1st Cir. 2001).  
 
Where claimant’s 1999 motion for modification sought to address anew the timeliness of his 
1992 motion for modification and did not seek new benefits or to address the claim on its 
merits, which had been held to be the subject of previously filed, untimely motion for 
modification, the Board held that the issue presented a mixed question of fact and law and 
was appropriately addressed under Section 22.  Moore v. Virginia Int’l Terminals, Inc., 35 
BRBS 28 (2001). 
 
In a black lung case, the Seventh Circuit holds that a modification request cannot be denied 
solely because it contains argument or evidence that could have been presented at an 
earlier stage in the proceedings.  The court reasoned that Section 22 articulates a 
preference for accuracy over finality in the substantive award.   In this regard, the court 
distinguishes General Dynamics (Woodberry), 673 F.2d 23, 14 BRBS 636 (1st Cir. 1982), 
and Verderane, 729 F.2d 726, 16 BRBS 72(CRT) (11th Cir. 1984), on the grounds that 
those cases involved modification attempts in order to gain Section 8(f) relief, which is an 
affirmative defense.  In considering whether to grant Section 22 modification, the relevant 
inquiry is whether re-opening proceedings would render “justice under the Act;” the 
administrative law judge’s administration of justice must be grounded in the remedial 
purpose of the Act.  This inquiry should focus on a party’s actions and intent in seeking 
modification.  In determining whether a party’s actions in a particular case overcome the 
statutory preference for accuracy over finality, relevant factors include the diligence of the 
parties, the number of times that the party has sought modification, and the quality of the 
new  evidence which the party wishes to submit.  Old Ben Coal Co. v. Director, OWCP, 292 
F.3d 533, 36 BRBS 35(CRT) (7th Cir. 2002). 
 
An administrative law judge is not required to reopen a case under Section 22 where the 
party seeking modification engaged in sanctionable conduct (i.e., recalcitrance and 
callousness toward  the adjudicatory process, as in McCord, 532 F.2d 1377, 3 BRBS 371 
(D.C. Cir. 1976), where it is clear from the moving party’s submissions that reopening could 
not alter the substantive award, or where a party was attempting to thwart a good faith 
claim or defense.  Old Ben Coal Co. v. Director, OWCP, 292 F.3d 533, 36 BRBS 35(CRT) 
(7th Cir. 2002). 
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The Board affirms the administrative law judge’s decision to grant modification based on a 
mistake in fact, holding that claimant’s failure to cooperate with employer’s vocational 
efforts at the time of the initial proceeding denied employer a full opportunity to develop its 
evidence of suitable alternate employment.  Employer’s evidence of suitable alternate 
employment provides a basis for a finding of a mistake in fact in the administrative law 
judge’s initial determination that claimant is totally disabled; under these circumstances, 
granting modification serves the interests of justice under the Act.  Wheeler v. Newport 
News Shipbuilding & Dry Dock Co., 37 BRBS 107 (2003).  
 
The Board clarifies that the burden of proof on the party seeking modification based on a 
mistake in fact is to demonstrate that a mistake in fact exists in the initial decision and that 
justice will be served by modifying the decision.  Under appropriate circumstances, the 
conduct of the party seeking modification may overcome the statutory preference for 
accuracy over finality and justify a refusal to reopen the case.  In this regard, the Board 
cites the Seventh Circuit’s holding in Old Ben Coal Co., 292 F.3d 533, 36 BRBS 35(CRT), 
that something less than sanctionable conduct may justify a refusal to reopen, but the fact 
that evidence may have been available at an earlier stage in the proceedings is not 
enough.  Wheeler v. Newport News Shipbuilding & Dry Dock Co., 37 BRBS 107 (2003).  
 
The Board rejects claimant’s contention that the administrative law judge erred on remand 
in addressing rebuttal of the Section 20(a) presumption as the case had been remanded for 
disability and medical benefits issues.  Employer submitted a new report on remand, 
consistent with Section 22, addressing causation, that the administrative law judge found 
and the Board affirmed is sufficient to rebut the presumption.  As claimant’s injury is not 
work-related, claimant’s motion for modification based on a mistake in fact was properly 
denied.  Manente v. Sea-Land Service, Inc., 39 BRBS 1 (2004). 
 
The administrative law judge properly granted the Director’s request to present additional 
evidence on modification.  A party need not establish that the evidence on which it bases its 
modification request was unavailable at the initial hearing.  Moreover, cumulative evidence 
may be considered in a Section 22 proceeding.  The Director was not raising a new legal 
theory on modification, but was challenging the ultimate fact of employer’s entitlement to 
Section 8(f) relief, which is subject to modification.  G.K. v. Matson Terminals, Inc., __ 
BRBS ______(2008). 
 
The administrative law judge erred in denying claimant’s motion for modification on the 
ground that modification in a longshore case must be initiated with the district director.  
Modification may be initiated before the administrative law judge while the case is pending 
before him or is on appeal to the Board.  In addition, the evidence claimant seeks to admit 
is relevant to the factual issue of claimant’s dependency upon the decedent.  The case is 
remanded for the administrative law judge to address this evidence, along with the old 
evidence, to determine if modification of the denial of benefits is warranted.  L.H. v. Kiewit 
Shea,    BRBS      (2008).   
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The Board reversed the administrative law judge’s finding that the calculation of claimant’s 
average weekly wage pursuant to Section 10(c) was not within the scope of Section 22.  
Claimant presented an issue of fact as to the ultimate calculation of her average weekly 
wage.  The administrative law judge also erred in stating that claimant had not raised the 
Section 10(c) issue previously, as claimant raised in her supplemental brief her urging of 
the use of co-workers’ wages.  The Board remanded for the administrative law judge to 
address average weekly wage.  S.K. v. Service Employers Int’l, 41 BRBS 123 (2007). 
 
The Fourth Circuit held in a Black Lung case that it is erroneous to assume that a party is 
entitled to modification of a previous award merely because it established there was a 
mistake made in the determination of a fact.  Rather, because granting a request for 
modification is discretionary, the administrative law judge must exercise sound discretion by 
determining whether modification will render justice under the Act.  To this degree, the 
court held that the administrative law judge must consider the accuracy of the previous 
decision as well as the requesting party’s diligence and motive in moving for modification 
and whether a favorable ruling would nonetheless be futile.  In this case, the administrative 
law judge granted employer’s motion for modification, reversed his 1993 award in the living 
miner’s claim based on a mistake in fact, and denied claimant’s survivor’s claim.  The 
Fourth Circuit vacated the grant of modification and the denial of the survivor’s claim.  It 
held that where employer filed the motion for modification of the living miner’s claim two 
months after the miner died and nearly seven years after benefits were awarded, factors 
such as diligence, motive and futility were potentially relevant to the decision to grant the 
motion.  As neither the administrative law judge nor the Board had discussed these factors, 
the case was remanded.  Sharpe v. Director, OWCP, 495 F.3d 125 (4th Cir. 2007). 
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 Legal Error/Change in Law 
 
Section 22 modification is unavailable to raise an issue of law.  Downs v. Director, OWCP, 
803 F.2d 193, 198 n. 11, 19 BRBS 36, 42 n. 11 (CRT) (5th Cir. 1986), aff'g Downs v. Texas 
Star Shipping Co., 18 BRBS 37 (1986). 
 
Section 22 modification is not available for a strictly legal error such as whether a wrist 
injury should be compensated under Section 8(c)(1) or 8(c)(3).  Stokes v. George Hyman 
Construction Co., 19 BRBS 110 (1986). 
 
A legal error or a change in law is not a ground for modification.  Legal issues must be 
appealed to the Board under Section 21.  Thus, administrative law judge properly denied 
modification which was sought after the Ninth Circuit overruled the Dunn "last injurious 
exposure" average weekly wage rule in Black, 717 F.2d 1280, 16 BRBS 13 (CRT) (9th Cir. 
1983), cert. denied, 466 U.S. 937 (1984).  McDonald v. Todd Shipyards Corp., 21 BRBS 
184 (1988), rev'd sub nom. McDonald v. Director, OWCP, 897 F.2d 1510, 23 BRBS 56 
(CRT) (9th Cir. 1990). 
 
Where administrative law judge calculated claimant's average weekly wage based on his 
last injurious exposure under Dunn and claimant sought modification of the average weekly 
wage determination based on Black, 717 F.2d 1280, 16 BRBS 13 (CRT) (9th Cir. 1983), 
cert. denied, 466 U.S. 937 (1984), the Ninth Circuit reversed the Board's decision that 
modification was inappropriate because claimant was seeking re-calculation of the benefits 
based on a change in law and remanded the case for the Board to recompute claimant's 
average weekly wage pursuant to the 1984 Amendments, inasmuch as claimant's motion 
for modification was pending on the effective date of the 1984 Amendments.  McDonald v. 
Director, OWCP, 897 F.2d 1510, 23 BRBS 56 (CRT) (9th Cir. 1990), rev'g McDonald v. 
Todd Shipyards Corp., 21 BRBS 184 (1988). 
 
Employer's attempt to reopen a final award for retroactive application of the Fifth Circuit's 
decision in Phillips, 895 F.2d 1033, 23 BRBS 36 (CRT) (5th Cir. 1990)(en banc), in order to 
decrease the benefits resulting from the inclusion of Section 10(f) adjustments occurring 
during periods of temporary total disability is rejected.  Employer has not raised a mistake 
in fact or change in condition, but is raising a legal issue based on subsequent case law.  
Ryan v. Lane & Co., 28 BRBS 132 (1994). 
 
The Board affirmed the administrative law judge’s determination that the sole basis for 
claimant’s petition for modification is an error in the interpretation of law, and thus affirmed 
his conclusion that he does not have the authority to modify the district director’s award 
based on the parties’ agreement.  Claimant’s petition for modification offered no new or 
mistaken factual information; the sole basis for the request is a mistake in an interpretation 
of law governing whether employer is entitled to a credit for claimant’s post-injury receipt of 
container royalty and vacation/holiday pay.  Ring v. I.T.O. Corp. of Virginia, 31 BRBS  212  
(1998). 
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The Board rejected claimant’s contention  that there was a mistake in fact regarding the 
finding that his 1992 motion for modification was untimely filed.  The Board first held that 
the 1992 motion, which was filed prior to employer’s voluntary payments were made, 
cannot be considered to be filed within one year after those benefits ceased.  Additionally, 
the Board held that claimant’s primary argument, that the payment of state benefits tolls the 
time for filing a motion for modification under the Act, is a new legal theory which had not 
been addressed previously.  Section 22 cannot be used to raise issues involving only a new 
legal interpretation or to correct errors of law. As claimant did not establish a change in 
conditions or a mistake in the determination of a fact, there is no basis for modifying the 
decision, and the Board affirmed the administrative law judge’s denial of modification.  
Moore v. Virginia Int’l Terminals, Inc., 35 BRBS 28 (2001). 
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 Section 8(f) 
 
If Section 8(f) was not applicable to the injury before modification was sought, employer 
may seek it for the first time as a defense to a Section 22 request by claimant for additional 
compensation.  Director, OWCP v. Edward Minte Co., Inc., 803 F.2d 731, 19 BRBS 27 
(CRT) (D.C. Cir. 1986), aff'g Dixon v. Edward Minte Co., Inc., 16 BRBS 314 (1984). 
 
The issue of Section 8(f) relief need not be raised and litigated until the first hearing 
wherein permanent disability is at issue.  The Board thus holds that the administrative law 
judge erred by finding that employer waived its right to pursue Section 8(f) relief by failing to 
raise the issue at the original hearing or in its response to the administrative law judge's 
show cause order, since permanent disability was not at issue until employer sought 
modification, and employer clearly raised the issue of Section 8(f) at the modification 
hearing.  Moore v. Washington Metropolitan Area Transit Authority, 23 BRBS 49 (1989). 
 
The Board holds that the issue of Section 8(f) applicability, although not initially raised 
before the administrative law judge since only temporary disability benefits were sought, 
was properly raised on remand, since the extent of claimant's disability was then at issue, 
and since the Court of Appeals stated that the administrative law judge should consider the 
applicability of Section 8(f) on remand.  The administrative law judge thus abused his 
discretion in denying employer's motion to reopen the record for submission of evidence 
bearing on permanency, given the "special circumstances" existing in this case, and given 
that employer's motion could be construed as a Section 22 petition for modification based 
on a change in claimant's medical condition. Champion v. S & M Traylor Bros., 19 BRBS 36 
(1986). 
 
The Board reverses administrative law judge's finding that employer is entitled to Section 
8(f) relief.  Request for Section 8(f) relief must be raised and litigated at the first hearing 
wherein permanent disability is at issue.  Employer received notice of deputy 
commissioner's intent to modify claimant's temporary partial disability benefits to permanent 
partial status in 1969, and should have raised 8(f) issue at that time.  However, the 
Director's contention that Section 8(f) can only be raised in modification proceedings if 
there has been a mistake in a determination of fact or change in condition with regard to an 
earlier Section 8(f) determination is rejected.  Allison v. Washington Society for the Blind, 
20 BRBS 158 (1988), rev'd, 919 F.2d 763 (D.C. Cir. 1990). 
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The D.C. Circuit reverses the Board's holding that employer waived its right to Section 8(f) 
relief by failing to assert it in 1969, when the deputy commissioner modified claimant's 
award of compensation for temporary partial disability to permanent partial disability.  
Noting that under the pre-1972 version of 8(f), only a change in claimant's status to 
permanent total disability would have allowed 8(f) relief, the court ruled that employer did 
not waive any 8(f) right by failing to assert it in 1969 since the only question presented to 
the deputy commissioner in 1969 was whether claimant had permanent partial disability.  
The court upheld the Board's rejection of the Director's contention that Section 8(f) can only 
be raised in Section 22 modification proceedings if there has been a mistake of fact with 
regard to a previous 8(f) determination.  Washington Society for the Blind v. Allison, 919 
F.2d 763 (D.C. Cir. 1990), rev'g 20 BRBS 158 (1988). 
 
Inasmuch as the Director concedes that employer is entitled to a hearing on modification 
regarding its request for Section 8(f) relief, the Board remands the case for further 
proceedings and does not need to address LIGA's specific arguments regarding the 
administrative law judge's finding that it could have litigated the Section 8(f) issue earlier.  
Lucas v. Louisiana Ins. Guaranty Assoc., 28 BRBS 1 (1994). 
  
Contrary to the Director’s assertions, a claim for Section 8(f) relief may be raised for the 
first time via a petition for Section 22 modification if the employer shows there are special 
circumstances which warrant such action. Section 22, however,  is not available merely to 
correct errors or misjudgments of counsel, or to circumvent the rule that Section 8(f) relief is 
waived if not properly raised at the first possible opportunity.  In this case, where employer 
withdrew its claim for Section 8(f) relief from consideration following the initial hearing, and 
neither alleged nor  demonstrated  any reason for not having litigated Section 8(f) at that 
time, the Board reversed administrative law judge’s finding and held that employer is not 
entitled to Section 8(f) relief under Egger v. Willamette Iron & Steel Co., 9 BRBS 897 
(1979).  Serio v.  Newport News Shipbuilding & Dry Dock Co., 32 BRBS 106 (1998).    
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 Modification of Orders Which Are on Appeal 
 
Claimant did not circumvent proper appellate procedure by simultaneously appealing to the 
Board and requesting Section 22 modification before the administrative law judge, as the 
Board may not consider new evidence.  Claimant withdrew his appeal after his request for a 
new hearing was granted.  Wynn v. Clevenger Corp., 21 BRBS 290 (1988).   
 
In black lung cases, the Board now remands petitions for modification to the deputy 
commissioner when an appeal is pending before the Board in light of circuit court decisions 
so holding (procedure in longshore cases remains unaffected).  The Board disagrees with 
this position, stating that given the deputy commissioner's limited authority (merely 
processing the petition under the procedures applicable to other claims), remand to the 
deputy commissioner rather than to the administrative law judge unnecessarily delays 
resolution of the case.  The courts recognize that under 20 C.F.R. §725.310 and Section 22 
of the Act, deputy commissioners can only modify decisions of a deputy commissioner.  
This case sets out the history of the Board's and the Courts of Appeals' decisions.  Hoskins 
v. Director, OWCP, 11 BLR 1-144 (1988)(order). 
 
When modification is sought in a case pending before the Board, it will remand the case for 
the administrative law judge to consider the modification petition.  The party who filed the 
original appeal may seek reinstatement of its appeal to the Board after the administrative 
law judge rules on the modification petition, and any aggrieved party may also appeal the 
decision on modification.  Duran v. Interport Maintenance Corp., 27 BRBS 8 (1993).  
 
The administrative law judge erred in stating that modification in a longshore case must be 
initiated with the district director.  Modification may be initiated before the administrative law 
judge while the case is pending before him or is on appeal to the Board.  The Board 
remanded the case for the administrative law judge to address the modification request.  
L.H. v. Kiewit Shea,    BRBS      (2008).   
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 Timely Request for Modification 
 
Updated Citation: Porras v. Todd Shipyards Corp., 17 BRBS 222 (1985), aff'd sub nom. 
Todd Shipyards Corp. v. Director, OWCP, 792 F.2d 1489, 19 BRBS 3 (CRT) (9th Cir. 
1986). 
 
A request for modification must be made prior to one year from the last payment of 
compensation.  Where payment is made in a lump sum, this time runs from the date of the 
lump sum payment, rather than from the date the last periodic payment would have been 
made. 
Raimer v. Willamette Iron & Steel Co., 21 BRBS 98 (1988). 
 
The deputy commissioner or administrative law judge need not issue his Section 22 
modification order within one year of the last payment of compensation or of the denial of 
compensation; rather, the modification process need only be initiated within that time 
period.  Searls v. Southern Ohio Coal Co., 11 BLR 1-161 (1988). 
 
The Board rejected employer's assertion that claimant's 1986 claim was untimely as a 
petition for modification under Section 22 or was barred by the doctrine of laches pursuant 
to Rodriquez, 16 BRBS 371 (1984).  The majority found that the facts in this case were 
indistinguishable from those in Intercounty Construction Corp. v. Walter, 422 U.S. 1, 2 
BRBS 3 (1975), wherein the Supreme Court held that the one year limitations period 
contained in Section 22 did not begin to run until a compensation order had been issued by 
the deputy commissioner.  The Board stated that no order had been issued in this case 
which would bar claimant from pursuing his claim rejecting employer's assertion that the 
1977 "agreement" constituted such an order.  The Board also rejected employer's assertion 
that the claims examiner's letter of July 21, 1977, which informed the parties that the 
informal disposition of the claim was approved but modified the proposed agreement, 
constituted the requisite "order."  Norton v. National Steel & Shipbuilding Co., 27 BRBS 33 
(1993) (Brown, J., dissenting), aff'g on recon. en banc 25 BRBS 79 (1991). 
 
A de minimis award is appropriate in a modification proceeding where a claimant had 
previously received a permanent partial disability award in order to preserve claimant's right 
to receive compensation in the future.  Rambo v. Director, OWCP, 81 F.3d 840, 844, 30 
BRBS 27, 30 (CRT)(9th Cir. 1996), aff’d and remanded sub nom. Metropolitan Stevedore 
Co. v. Rambo, 521 U.S. 121, 31 BRBS 54 (CRT) 1997). 
 
Noting that under certain circumstances there may arise a potential tension between the 
Section 8(h) mandate to account for the future effects of disability in determining wage-
earning capacity and the Section 22 prohibition against  issuing any new order to pay 
benefits more than one year after compensation ends or a denial is entered, the United 
States Supreme Court held that a worker is entitled to nominal compensation when his 
work-related injury has not diminished his present wage-earning capacity under current 
circumstances, but there is a significant potential that the injury will cause diminished 
capacity under future conditions.   Metropolitan Stevedore Co. v. Rambo, 521 U.S. 121, 31 
BRBS 54(CRT)  (1997).  
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In a black lung case, the Fourth Circuit holds that modification is permitted within one year 
of each final rejection of a claim, including a rejection on modification, thus indicating that 
multiple motions for modification may be filed.  The court states that a footnote in the 
Supreme Court’s decision in Rambo II, 521 U.S. 121, 31 BRBS 54(CRT) (1997), does not  
preclude the filing of multiple motions for modification.  Betty B Coal Co. v. Director, 
OWCP, 194 F.3d 491 (4th Cir. 1999). 
 
In a black lung case, the Seventh Circuit notes its agreement with the Fourth Circuit’s 
holding in Betty B Coal Co. v. Director, OWCP, 194 F.3d 491 (4th Cir. 1999), that Section 
22 permits successive modification petitions as long as they meet the one-year 
requirement.  Old Ben Coal Co. v. Director, OWCP, 292 F.3d 533, 36 BRBS 35(CRT) (7th 
Cir. 2002). 
 
Section 22, and not Section 13, applies to determine whether the filing of a motion for 
modification is timely, when a claim has been previously adjudicated, and Section 22 states 
that a motion for modification can be made at any time within one year of the rejection of a 
claim.  A motion for modification filed less than one month after the completion of the 
appellate process, which resulted in a rejection of claimant’s claim, is filed in a timely 
manner.  Thus, the Board reversed the administrative law judge’s determination that 
claimant’s 1999 motion for modification was untimely.  Moore v. Virginia Int’l Terminals, 
Inc., 35 BRBS 28 (2001). 
 
Where claimant filed a letter in 1999, within one year of the last payment of benefits, and 
the Board determined that letter constituted a valid motion for modification, the Board 
rejected employer’s assertion that a letter filed in 2000 was an untimely motion for 
modification that did not relate back to the original filing as is required by FRCP 15(c).  The 
Board held that FRCP 15(c) is not applicable and, in accordance with case precedent 
regarding open and unadjudicated claims, that although no action was taken on the 1999 
motion, it was an open claim that had not been adjudicated or withdrawn, making the filing 
in 2000 a permissible amendment to the claim for a subsequent disability arising from the 
work injury.  Accordingly, both the 1999 filing and the 2000 filing were timely.  Jones v. 
Newport News Shipbuilding & Dry Dock Co., 36 BRBS 105 (2002). 
 
Where claimant filed a letter requesting additional benefits within one year of the last 
payment of benefits, and filed another letter in 2001 requesting another type of additional 
benefits, the Board held that the letter filed in 2001 was not filed in a timely manner, as the 
1999 letter did not constitute a valid motion for modification and did not hold open the 
original claim.  Porter v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 113 (2002). 
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Claimant’s letter to the district director, filed within one year of employer’s final payment, 
stating a request for a “minimal ongoing compensation award” is a timely, valid request for 
modification for a de minimis award under the criteria set forth in Rambo II and Jones, 36 
BRBS 105.  The de minimis claim was filed after claimant’s doctor stated her condition 
would deteriorate.  Therefore, claimant’s later claim for additional temporary total disability 
compensation also is timely as the de minimis claim remained pending when the later claim 
was filed.  Gillus v. Newport News Shipbuilding & Dry Dock Co., 37 BRBS 93 (2003), aff’d 
mem., 84 Fed. Appx. 333 (4th Cir. 2004). 
 
Where claimant sustained an injury to his back and neck in 1990, and the administrative 
law judge denied permanent partial disability benefits, in a Decision and Order issued in 
1996, Section 22 and not Section 13 applies to determine whether the filing of a later claim 
for temporary total disability benefits for the same injury is timely. Neither party sought 
reconsideration or appeal of the administrative law judge’s decision.  Therefore, as Section 
22 requires motions for modification to be filed within one year of the date the denial 
became final, in this case November 1997, claimant is barred from seeking disability 
benefits following surgery in 2000, as the time for filing a motion for modification had 
expired.  Section 22 is not implicated merely because claimant sought a different type of 
benefits in the later filing. Alexander v. Avondale Industries, Inc., 36 BRBS 142 (2002). 
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 Miscellaneous 
 
Section 22 does not provide for recovery of an alleged overpayment of compensation by 
means of repayment by the employer, but only provides employer with a credit against 
prospective compensation payments.  Stevedoring Services of America, Inc. v. Eggert, 953 
F.2d 552, 25 BRBS 92 (CRT)(9th Cir. 1992), cert. denied, 505 U.S. 1230 (1992). 
 
None of the three sections of the Longshore and Harbor Workers' Compensation Act which 
provide for recovery of overpayments (Sections 14(j), 8(j) and 22) provides for the employer 
recovering overpayments directly from the employee; such recovery can only be an offset 
against future compensation under the Act.  Ceres Gulf v. Cooper, 957 F.2d 1199, 25 
BRBS 125 (CRT)(5th Cir. 1992). 
 
The Board held that employer cannot receive a credit against its annual assessment by the 
Special Fund under Section 44.  The administrative law judge found that claimant's 
compensation was terminated retroactive to the date employer filed for Section 22 
modification.  Pursuant to Section 8(f) the Special Fund, however, paid claimant's 
compensation through the date the administrative law judge's Order was filed.  The 
administrative law judge ordered that employer receive a credit to the extent its annual 
assessment under Section 44 of the Act was adversely effected by claimant receiving 
compensation from the Special Fund after the date employer filed for modification.  The 
Board held that neither Section 22 nor Section 44 allows a credit against a future 
assessment under Section 44.  The plain language of Section 22 does not provide for 
retroactive termination of compensation.  Moreover, Section 22 is limited by its terms to the 
modification of compensation orders.  Parks v. Metropolitan Stevedore Co., 26 BRBS 172 
(1993). 
 
Where employer asserted fraud and a state-law counterclaim in response to claimant's 
enforcement action, the First Circuit determined that Congress intended the affirmative 
defenses be adjudicated by D0L in a Section 22 modification hearing, and not by the district 
court, so as to prevent the needless duplication of judicial/administrative efforts and the 
possibility of inconsistent outcomes.  Williams v. Jones, 11 F.3d 247, 27 BRBS 142 (CRT) 
(1st Cir. 1993). 
 
Claimant’s letter to the district director, filed within one year of employer’s final payment, 
stating a request for a “minimal ongoing compensation award” is a timely, valid request for 
modification for a de minimis award under the criteria set forth in Rambo II and Jones, 36 
BRBS 105.  The de minimis claim was filed after claimant’s doctor stated her condition 
would deteriorate.  Therefore, claimant’s later claim for additional temporary total disability 
compensation also is timely as the de minimis claim remained pending when the later claim 
was filed.  Gillus v. Newport News Shipbuilding & Dry Dock Co., 37 BRBS 93 (2003), aff’d 
mem., 84 Fed. Appx. 333 (4th Cir. 2004). 
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The Board held that the administrative law judge improperly granted employer a credit for 
benefits paid retroactive to the date he determined claimant was no longer disabled based 
on claimant’s having reached maximum medical improvement.  As the administrative law 
judge found that claimant was no longer disabled based on a report dated February 21, 
1996, it was erroneous for him to determine that claimant was not entitled to benefits after 
August 31, 1994, when claimant’s doctor assessed maximum medical improvement.  
Moreover, as the administrative law judge’s decision did not decrease claimant’s 
compensation rate, it was erroneous for his decision to affect any payments employer had 
made prior thereto. Therefore, the Board vacated the administrative law judge’s 
determination that employer overpaid compensation and is entitled to a credit, and it held 
that claimant is entitled to temporary total disability benefits until the date they were 
terminated by the administrative law judge in his decision on modification.  Spitalieri v. 
Universal Maritime Services, 33 BRBS 6 (1999), aff’d on recon. en banc, 33 BRBS 164 
(1999)(Brown and McGranery, JJ., dissenting), rev’d, 226 F.3d 167, 34 BRBS 85(CRT) (2d 
Cir. 2000), cert. denied, 532 U.S. 1007 (2001). 
 
The Board held that the administrative law judge erred in finding employer entitled to a 
credit against its liability for hearing loss benefits based on his finding that claimant was no 
longer disabled from orthopedic injuries, in a Section 22 proceeding.  As the administrative 
law judge’s decision did not decrease claimant’s compensation rate, it was erroneous for 
his decision to affect any payments employer had made prior thereto.  Thus, as the 
administrative law judge determined that claimant sustained a work-related hearing loss for 
which he is entitled to benefits, the Board awarded these benefits.  Spitalieri v. Universal 
Maritime Services, 33 BRBS 6 (1999), aff’d on recon. en banc, 33 BRBS 164 (1999)(Brown 
and McGranery, JJ., dissenting), rev’d,  226 F.3d 167, 34 BRBS 85(CRT) (2d Cir. 2000),  
cert. denied, 532 U.S. 1007 (2001). 
 
The Board affirmed its holding that benefits may not be retroactively terminated pursuant to 
Section 22 when no benefits are due, as this would contravene the plain language of the 
statute and the rules of statutory construction.  The Board further affirms its holding that 
there was no overpayment against which employer is entitled to a credit.  Claimant’s 
temporary total disability award for injuries to his back, head, leg, and for a psychological 
impairment was completely terminated; it was not reduced to a partial award.  The fact that 
claimant became entitled to a permanent partial disability award for a hearing loss arising 
out of the same accident upon the termination of the total disability award does not entitle 
employer to a credit either pursuant to Section 22 as the total award cannot be retroactively 
terminated or pursuant to Section 14(j) as there were no advance payments of 
compensation made.  Spitalieri v. Universal Maritime Services, 33 BRBS 164 (1999) (en 
banc) (Brown and McGranery, JJ., dissenting), aff’g on recon.  33 BRBS 6 (1999), rev’d, 
226  F.3d 167, 34 BRBS 85(CRT) (2d Cir. 2000), cert. denied, 532 U.S. 1007 (2001). 
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22, at any point after the date of injury.  Specifically, on modification, the administrative law 
judge, as further modified by the Board, terminated on February 21, 1996, claimant’s 
temporary total disability award from injuries to his back, head, leg, and a psychological 
impairment.  The employer had paid compensation for temporary total disability through 
January 20, 1998, amounting to an overpayment of approximately $54,000.  The court 
reversed the Board’s holding that employer is not entitled to credit this overpayment against 
its liability for a scheduled hearing loss award arising from the same accident.  Contrary to 
the Board’s holding, the court reasoned that a termination of benefits is a “decrease” in 
benefits as that term is used in Section 22, and thus is permitted to “affect compensation 
previously paid” in the form of a credit for benefits due for a different disability.  Universal 
Maritime Service Corp. v. Spitalieri, 226 F.3d 167, 34 BRBS 85(CRT) (2d Cir. 2000), rev’g 
33 BRBS 6 and 33 BRBS 164 (1999) (on recon. en banc)   (Brown and McGranery, JJ., 
dissenting), cert. denied, 532 U.S. 1007 (2001). 
 
Section 22 permits compensation paid in excess of a decreased award to be deducted from 
any unpaid compensation.  In this case, claimant was originally awarded permanent partial 
disability benefits under the schedule for a 30 percent impairment to his right ankle.  In his 
decision on modification, the administrative law judge found that claimant’s impairment, 
following his 1997 surgery, was reduced to 25 percent; however, he awarded claimant 
additional periods of permanent total disability benefits.  Pursuant to the decision in 
Spitalieri, 226 F.3d 167, 34 BRBS 85(CRT), the Board affirmed the administrative law 
judge’s finding that employer is entitled to a credit for the “excess” five percentage points of 
permanent partial disability benefits it paid against the unpaid award of permanent total 
disability benefits.  Because the administrative law judge did not calculate the dollar amount 
of the credit, the Board remanded the case for this computation.  LaRosa v. King & Co., 40 
BRBS 29 (2006). 
 
In this Ninth Circuit case, the Board follows the decision of the Second Circuit in Universal 
Maritime Service Corp. v. Spitalieri, 226 F.3d 167, 34 BRBS 85(CRT) (2d Cir. 2000), cert. 
denied, 532 U.S. 1007 (2001), rev’g 33 BRBS 6 (1999), aff’d on recon. en banc., 33 BRBS 
164 (1999) (McGranery and Brown, JJ., dissenting), and holds that a decision terminating 
benefits due to a change in condition, issued pursuant to Section 22, can be retroactive to 
the date of the change in condition, i.e., a termination is a decrease under Section 22.  
Spitalieri is not limited to a case in which a credit is due for payments still owed.  Moreover, 
the language of Section 22 prohibiting modification from affecting compensation previously 
paid means that claimant cannot be made to repay benefits paid before the modifying order 
is issued.  To the extent that it is inconsistent with this holding, the Board overrules Parks, 
26 BRBS 172 (1993).  Ravalli v. Pasha Maritime Services, 36 BRBS 47 (2002), recon. 
denied, 36 BRBS 91 (2002). 
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The Board modifies the administrative law judge’s decision on remand to reflect a 
termination date as of the date of the administrative law judge’s first decision on 
modification, in 1998.  Use of this date is supported by the fact that wages from 1998 were 
the last used by the administrative law judge in finding that claimant no longer had a loss in 
wage-earning capacity.  Ravalli v. Pasha Maritime Services, 36 BRBS 47 (2002), recon 
denied, 36 BRBS 91 (2002). 
 
In this D.C. Act case (and thus amended Section 22 and Section 8(f)(2)(B) are not 
applicable), the administrative law judge dismissed employer from the modification 
proceeding in which claimant requested additional compensation from the Special Fund.  
Contrary to the administrative law judge’s finding, the Board held that employer’s financial 
interest in the modification proceeding was not too remote in order to establish standing 
under Section 702 of the APA.  With respect to carriers and employers covered under the 
D.C. Act, any increase in payments to claimant from the Special Fund will result in an 
increase in employer’s assessment to the Special Fund, pursuant to Section 44(c) of the 
Act.  As employer had a cognizable interest in the modification proceeding, the Board 
vacated administrative law judge’s decisions, and remanded the case for a new hearing.  
Terrell v. Washington Metropolitan Area Transit Authority, 34  BRBS 1 (2000). 
 
Employer, although granted relief pursuant to Section 8(f), may apply for modification under 
Section 22 as it retains all the rights it had under the Act prior to the Special Fund’s 
assuming liability, pursuant to Section 22 and Section 8(f)(2)(B).  Ramos v. Global Terminal 
& Container Services, Inc., 34 BRBS 83 (1999). 
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