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UNITED STATES DEPARTMENT OF LABOR
ADMINISTRATIVE REVIEW BOARD

INNETH PALMIER, ARB CASE NO, 16-035
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Complainaui, ALJ CASE WO, 2014-FRS-154

CANADIAN NATIONAYL, RAFELWA Y/
HLLINOILS CENTRAL,
RAHLROAD COM PANY,

Respondent.

BRILF OF apmici ¢ URIAE
SENATORS CHARLES GRASSLEY AND RON WYDEN,
AND REPRES ENTATIVE JACKIE SPEIER

The above Members of Congress submit {his amicus brief to defend the legal burdens of

prool that Congress codified i the Whistleblower Protection Act of 1989, and hag reaftirmed
sixieen thmes, including; all thirteen whistleblower laws since enacted thai are administered by the

Department of Laboy (“DOL™).! Thege stalutes apply a two-part test in whistleblower reprisal

'Relevant statuies direetiy affected by ihis proceeding include Pipeline Salety Improvemeny Act, 19 U.5.C. §

601 29(b)2)(8); Wendell H. Ford Avigtion Investment and Retorm Act for the 215t ("e:nury(/\l?ﬂl), 49U.S.C. §
12120y 2yB); Energy Reorganization Act 1992 amendments and Energy Policy Actof2005 (U.S. government and
corporate nuclear workers), 42 17,5, §3851(b)(3), Federal Rail Safety Act (1LS. rail worker$) 40 (.S ¢ §

201 r)i)('c}(.?,)(f\)(i); National Transportation Safety and Securily Act (U.5. public lransportation) 6 1.8.C. $
Ha2(e)2)(B); Consumer Prodycer Safety mprovement Act{U.S. corporate retail products) 15 U0 § 2087

(b} 2)(B), (b)(4); Sarbanes Oxley Act (1S, publicly-traded corporations), 1§ U.S.C. § 15D 2)(e): Surface
Fransportation and Assistance Act (11§, corporate trucking industry) 99 U.S . S 3H105(by 1), Affordable Care Act. sec.
I558(b)(2): Food Safety Modernization Act(1J.S. food ndustry) 21 U.S.C § 1012(h)(2) {C}and(b)(‘i)(A); Dodd Franl
Act (UL financial services industry) 172 U.S.C.§5567: Moving Ahead for Progress in the 2 | Century Act (MAP
21), 49 U S.C. §$301 TN 2NR), (¢)(3), Pipeline Safety Improvement AcL 49 US.C. 60109; and Seaman's Protection Act,
46 U.8.C. §21 I4(b). Congress also included the same burdens ol proof in three corporate whistieblower [aws not
administered by DOL. — (e American Recovery and Retnvestment Act ot 2009 (U8, Stimulug Law)P.I, 1] I35,
Seclion 1533(0)(1); and two pravisions of the National Defenge Authorization Actof2013,P . 12-139, sections
827,28 (111 Cong., 2d Sess.), 10 US.C.§ 2409(c)(6) and 47 US.C. § A72(e)(6).

[dooasoag
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cases. First, the employee in her prima facie case must show by a preponderance of the evidence
that her protected activity was a confri buting factor in a challenged advcrsc- persemnel action. The
respondent emplover, iy turn, must prove by clear and convineing evidence that jt undertook the
personnel aclion for valid, non-retaliatory reasong. These Statutory burdens of proofl” are the
cornerstone of g Inn;_;-x[;mding and consisteny bipartisan congressional intent to ease the difficulty
- proving refaliation for whisticblowers who lawlully CXPOsC government and corporate
misconduc.

In repeatedly enacting whistleblower laws with these statutory burdens of prool; Congress
made an explicit public policy choice that prior judicial standards were unrealistic, and created
substitute that makes it s ghificantly more difficuls to retaliate. The Administrative Review Board
(“ARB™) has 1o date recognized and upheld Congress” standard of whistleblower yj ghts for more
than 20 vears, However, the ARR g NOw suggesting that it intends o reconsider ifg iﬂngstanding

support for these statutory principles.

INTERESTS OF THE AMiC]

o
4

Sen. Grassley is the Chaiy of the bipartisan 1).§, Senate Whistleblower Protection Caucys.
sen. Grassley is g longtime advocate for whistleblowers in the public and private sectops, He co-
authored the Whisticblower Protection Act of 1989, from which the statutory burdens of proof af
issue in this case derive. Sen. Grassley also was an original co-sponsor of the Whistleblower
Protection Enhancement Act ol 2012,

Sen. Wyden s currently Vice-Chairman of the bipartisan U.S. Senate Whistleblower
Protection Caucus, He was the original spousor of legislation in the 102nd Congress (HL.R.394])

in the House of chr(:ﬂcnlzltivcs, which ultimately became the Energy Reorganization Act
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whistleblower amendments for protection of nuclear workers FRUBIC 5851 1he precedential
privaic-sector whistleblower protection statute. [1.R 3944, as introduced in 1991 and ultimately
enacted, incorporated the two-part test at issue iy this proceeding,

Rep. Jackie Speier s ciirently  Co-Chair of (e U.S. House of Representatives
Whistleblower Progection Caucus. She believes that whistleblowers setve an invaluable resouree
(o their organizations and, as stewards of the federal budget, Congress relies heavily on their
willingness (0 come forward and CXpose abuse and waste, Defending all whistleblowers® ability to
CXpose various kinds of malicious behavior without fear of reprisal is absolutely necessary. If
whistleblowers fear thay they will be retaliated against for stmply coming forward, Congress wil)
lose a source of information that we depend on 1o speak up when no one clse will. That s why the
Whistleblower Protection Act of 1989 detended whistleblowers, and placed the legal burdens of
Proot on employers when tetaliatory measures are subject to debate or question. By supporting
whistleblowers angd protecting them from retaliation, Congress can continue to hold cmployers
accountable when they attempt to subvert the law behind the vei] of secreey. The long-overdue
2014 decision, Fordham v. Fannie Mae, finally claritied these protections by placing the burden
of proofon employers to prove by “clear and convincing” evidence that they would have taken the
same action, such as dismissal, demotion, or oher disciplinary action, in the absence of the
cmployee’s whisl'Ichlowjng. For that reason, Rep. Jackie § peter submis (hig brictin support of the

Board’s decisions (o date on burdens of proof;
HISTORY OF THE CASE
=l UL I CASE

Amici will not detail the intricate history of proceedings leading (o the current request for

amicus riefs, whicl has been chronicled repeatedly. For context, however, the Board recently
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moved (o clari fy the burdens of Proof'in Fordhan v, Fannie Mae, ARR No. 12-061, ALy No.
2010-80X..- 31,2014 WL, 557 LO70 (ARB Oct. 9, 2014). The Board reviewed what evidence --
IS appropriate to be considered at the hearing stage in determining whether
@ complainant has meit hig or her burden of proving ‘coni'ril_)uting factor
causation by g breponderance of the evidence test[.] More specifically;
Whether the respondent’s test of legitimate, non-retaliatory reasons for 18
action may be weighed against the complainant’s causation evidence i
determining whether the complainant hag met his or her burden of proof by
a preponderance of the evidence that profected activity wag g contributing
factor in ihe adverse personne] action at jgsye?
(slip op., at 20). The Board held that indcpendcnt, non-retaliatory reagons advanced by
respondent must not pe weighed against (e employee’s evidence that protecied activity was g
contributing facior 1o 4 challenged action, which the complainant muyst prove hy a preponderance
ol the evidence. Id., at 37. Instead, the respondent must prove i would have acted for valig non-
retaliztory reasons wigh clear and convj neing evidence as part ol its affirmative defense. 2, at 20-
37.

n Powers 4 Union Pacific Railroad Co., ARB No. 13-034, ALJ No. 2010-FRS-030
(reissued with fy]] dissent: April 21, 2013), the Board clarified its holding in Fordham by
considering how evidence should be addressed for issueg such as pretext or motive to refaliate,
Those issues are relevant both for the complainani’s conlributing factor case and the respondent’s
non-retaliatory defense, |y held that if the complainant advanees evidence or issues (o establish a
contributing factor, she mus overcome the respondent’s rebuital by 4 preponderance of the
evidence, In some cases, cvidence has overlapping relevance both for the complainant ang
respondent’s respoctive cases. In that case, a complainant who advances i to PrOve a prima facie
case bears the burden by a preponderance o ['the evidence, The respondent would bear the burden

by clear and convineing evidence by ad vancing the identical portion of the record to prove its

defense ofno11—1'0[&11’:1(:01‘}/ reasons. Powers, stpra, slip op. at 13-27.

-
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On April 14, 201 5, six members of the Senate Whistleblower Protection Caucus, including
scenators Grassley and W yden, wrote (o secretary Perez in support of the ARRB s analysis and
holding. The letter is attached. The Senators concluded, “The ARBs recent decisions are thus in
Itne with congressional intent (o level the playing fticld for whistleblowers in bringing retaliation
claims. We commend the ARB Tor its commitment (o a lair and accurate interpretation of the
tederal whistleblower provigions.”

On May 23, 2016, however, acting on the respondent s motion, the ARB vacated Powers
alter retroactively recusing ludge Cooper Brown, who wag in the majority both for the Lordham
and Powers decisions, The Board has now directed that parties file briefs not stmply on the meritg
of the Powers case itself, but also supplemental briefs directed at challenging the broad,

fundamental issues related to the burden of proof standards previous] y decided,

RESPONSES TO A DMINISTRATIVE REVIEW BOARD OQUESTIONS

lnalune 17,2016 Order, the Board asked for comments by amici curiae on two questions.
L. The Board’s first question was --

In deciding, after an evidentiary hearing, if a complainant has proven by a preponderance
of the evidence thar hig protected activity was g “coniributing facior” in the adverse action
taken aguinst him, is the Adminisirative Law Judge (ALJ) required to disregard the
evidence, if any, the respondent offers i show thay protected activity did noy contribuie to
the adverse action?

The ALT may noi consider respondent’s jssues or evidence that it acted for non-retaliatory
reasons, except when applied to rebut issues and evidence raised by the complainant 1o meet his
burden of demonstratin g a contributing factor.

2. The Board’s second question wag -

If the ALT is not required to disregard all such evidence, are there any limitations on the
ypes of evidence an A7.J may consider?



08/03/2016 WED 22:08 rax 2024570059 G. A, P. [@o1a/040

The ALJ may not consider issues or evidence advanced solely by the respondent to prove
its affirmative defense that i would have acted for non-retaliatory reasons in the absence of
protected activity. Consideration of thag evidence is reserved for the seeond part of the statutory
two-part burden of prool - whether it can prove those legitimaic, independent reasons by clear and
convincing evidence. lop purposes of the contributing factor test, the complainani controls the

agenda for the complainant’s i fucie case.

SUMMARY OF ARGU MENT

Unfortunately, the Administrative Review Board for the third time is considering a
fundamental issue that i twice has responsibly addressed and resolved tor 17 corporate and
government whistleblower laws unanimously passed since the cnactment of the Whistleblower
Protection Act of 1989 ("WPA™).? includi ng 13 enforeed by the Department of Labor—{lie two-
part test establishing parties’ burdens of prool. Congress acted (o replace earlier, judicially-created
burdens of proof for Tide 7 Equal Employment Opportunity (EEO) discrimination cases,
MeDaonnell Douglas v, ¢ rreen, 411 1.8.792 (| 973), and for First Amendment actions, Mr. Healthy
v. Dovie, 429 11.S. 274 (1977). The Board is now considering whether (o substilute its own
Judicially-created burdens of proof for the structure tha Congress has enacted in 17 different laws.

Congress acted, because the carlier standards were too difficult for whistleblowers to have
a realistic chance of defending themselves, [n order to better protect those who defend the public
agamst misconduct that betrays the public trust, Congress made it significantly more difficult 1o
retaliate by unanimously adopting these burdens of proof'to govern 16 more whistleblower statutes

* Pub. L. No. 101-12, 103 St 16 (1989), codified ar 5 U.S.C. § 1210-1221)

~f-
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alter the WPA, including all those enforeed by the DOL. Under MeDonnell Douglas, aficr a three-
part test the employee has the burden to disprove as pretexis any nondiscriminatory, legitimate
reasons offered by the employer for its actions, Az / fealtly imposes a fwo-part test in which the
employee first must prove that protected speech was a “substantial” or “predominant™ motivating
tactor. Mt. Healthy, 429 U.S. at 287. If successful, the burden shif s to the employer to prove by
clear and convincing evidence that it would have taken the same action anyway. [d.

The WPA adopted the 1. Healthy structure for a two-part test, which requires scparaie
consideration of the whistleblower’s and employer’s cases.® The court reviews the employer’s
independent justifications only after the employee first establishes a prima facie case ofretaliation.
But Congress additionally altered (he burdens: the whistleblower only has to prove that retaliation
for protected activity was a “contributing factor” to an action. A contributing factor is ; any factor,
which alone or in combination with other factors, tends (o affect he oulcome in any way. If the
employee succeeds, ihe employer must prove its inde ependent justifications by clear and convineing
evidence. Unlike the bare majority necessary o prevail by a preponderance of the evidence, clear
and convineing evidence requures 70-80% of the record.

In Dietz v. Cypress Semi Conductor Corp., ARB No, 150-017, AL No, 2014-SOX-002
(Mar. 30, 2016), slip op. at 24, the dissent contends that employers should be able to apply the
independent justification twice, both to rebut that protected activity was a contributing factor and
o prove it would have iaken the same action if the whistleblower had remained silent, That
analysis, however, turns the statutory burdens of proof on their head, essentially re-drafting them.
It would permit the employer to prevail if the whistleblower cannot disprove non-pretextual

Justifications, instcad of the employer having to prove them by clear and convinceing evidence.

*Sl S.C. 8§ 1214, ]J’H(!Of)/ 1)
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‘The structure of the congressional two-part test is clear. Fach party controls the agenda for
issues it advances fo meet its burden of proofl. The only matters relevant for the complainant’s case
arc o prove by a prcpondgrmu:o of the evidence that the employer’s action was tainted “in any
way” by retaliation. Only then does the court consider whether the emplover would have acted
anyway for non retaliatory reasons, which must be proved by clear and convineing evidence. [
there is overlapping cvidence relevant (o both parties’ cases, such as pretext or retaliatory motive
the ALJ separately considers the evidence for the employee’s prima facie case and the employer’s
affirmative defense, applying the relevant burdens of proof specified by Congress for each context
= preponderance of the evidence for the employee’s case; and if the employee prevails, clear and
convineing evidence for her cmployer’s defense,

It 1s inaccurate to suggest that the two-part test as it has been enforced in all contexts since
t989 deprives employers of a fair chance to present hon-retaliatory reasons for a decision based
on the whole record. The Administrative Law Judge must consider the wholc record within the
structure of Congress” two-part test, The first half solely concerns retahiation, but the ALJ may
consider any rebuttal evidence (o overlapping factors raised by the employee. If the employee
prevails, the ALJ may consider any other evidence of non-retaliatory factors raised by the
employer,

Under all circumstances, however, the ALI must require the employer to prove by clear
and convincing evidence any arguments it makes for non-retaliatory reasons. If the ARRB
eliminates that premise, it will defeat (he unanimous  congressional mandate for stronger

whistleblower proteciion in all relevant laws passed since 1989,
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ARGUMENT

Ll WHISTL L ifiLQ&’SfE&ﬂ?@_ffJi(ﬂfLQ._I?.{.A_QIQFMELCQ&@E;’L%ME\;&LM_
CLEAR AND UNAMBIGUOUS STATUTORY TWO-PART BURDEN OF p ROOE THAT

SLQUENT CORPORATE WHISTLEBLO WER STATUTLS
MINISTERED BY THE DEPART MENT OF LABOR.

LINTHE WHISTLE

The C{}I'!]CI'S{-'()H(’» ot the Whistleblower Protection Act of 1989 for federal employees was
re-structuring the burdens of proel to demonstrate Hegal retaliation. The final burdens reflected
an-cevolution from judicial standards developed by the Supreme Court initially for equal
employment discrimination cases n McDonnell Douglas v. Green, 411 .S, 792 (1973), and
modificd for First Amendment actions in My, Healthy v. Doyle, 429 U.S. 277 (1977). The new
burdens of proof, which retlected some three years of hearings and debate, sparked a Presidential
pocket veto when the Whistleblower Protection Act was first passed in [988.* Conpress was
determined, however, and unanimously reaffirmed the new standards in the Whistleblower
Protection Act of 19895 Those standards overtook prior Judicially-endorsed burdens of proof that
Congress determined were not sufticient to protect whistleblowers and the public at large from
sovermment and corporate misconduct, The new burdens are applicable (o this case.

The new burdens include 2 two-part test, First, in order to prove a prime facie case the
cmployee must demonstrate that protecied activity was a “contei buting factor” for the challenged

personnel action.” Althou gh not further defined by statute, this standard repeatedly was defined in

———
 See Devine and Vaughr, The Whistleblower Protection det of 989 Foundation Jor the Moderi I of Dissent, 51
Admin, L. Rev. 531, $35n, 19, and 555n.17 (Spring 1999),

* Pub. L. No, LOE-12, 103 Stat. 103 Stat. 16 (eodified al 5 USC 1201.1222 (1994 & 111, 1997),

* The AIR21 whistleblower statute has been most frequently cross-referenced for statutory references to burdens of
proof. In 49 U.8.C. § 4212 L) 2)B)() it specifies - “REQUIRED SHOWING RY COMPLAINANT-The
Sceretary of Labor shall disnniss a complaint {iled under thig subscetion and shall not conduct an investigation
otherwise required under subparagraph (A) unless the complainant makes a prima facic showing that any behavior
described in paragraphs (1) through (4) of subsection (a) was a contributing facior in the unfavorable peisonnel
action alleged in (he complamt,”

)
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legislative history: “Any lactor, which alone or in combination with other factors, tends to affect
the outeome in any way.”’ [f the employee succeeds, the burden of proof shifis to the emiplover to

prove by “clear and convine ng evidence” that it would have taken the same action for independent,

nhon-retaliatory reasons even if the employee had remained a silent observer.®

Congress further reinforced this sequence in the Whistleblower Protection Enhancement
Act of 2012, which provided clarifying amendments for the WPA. An employer’s independent

Justification evidence may not be considered unti] after the employee hag established aprima facie

case by passing (he contributing factor rest.”

Revisions to the burdens of proof suggested in the supplemental briefing uestions
] 28 Pi

represent an attempt at judicial legislation whose immediate impact would be o reverse the

unanimous congressional mandate for 13 remedial laws, violating basic relevant rules ol statutory

coustruction in the process. The bases for these concerns are summarized below,

A There is no basi § to deviate from the plain | neaning of lan 2uage in the two-part iest,

All statutory analysis begins with an inquiry whether the plain meaning of a statute’s text
is clear. Am. Tobacco Co, V. Patterson, 456 U.S. 063, 68 (1982). Thus “labsent] a clearly expressed
legislative intention o the contrary, that language must ordinari ly be regarded as
conclusive.” Consumer Product Safety Comm'n v. GTE Svlvania, fne., 447 .S 102, 108 (1980).

The burdens of proof that apply in this case derive from statute. The statutory text is clear
and unambiguous. Part one ol the test requires that the complainant demonstrate protected activity
was a contributing factor 1o the alleged retaliation. IT's0, part two prohibits velicf anyway if the

135 Cong. Ree 5013 (1989) (State
¥ “SHOWING BY EMPLOYER -
showing required undey clause (i), agraph (A} shall be conducied if
the eniployer demonstrates, by cleq that the cmployer wo

uld have taken the sage
unfavorable personne action in the absence of that behavior.” 49 US.C.§4212 L(bY2)(B)(ii).
BSOS L2 4(b)ayB)(1 i); 5U.8.C §1221(e)(2),

ment on 5. 20, the Whistleblower P
- Not withstanding a finding by the §
no investigation otherwise
rand convincing evidence,

rolection Act of 1989).
ecrelary that the

complainant has made the
required under subpar

-10-
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respondent demonstrates by clear and convineing evidence that it would have taken the same action
i the absence of protected acti vity, 10

Indeed, there is no contention thay the congressional two-part test is unclear in 49 U.8.C N
AZL2HDY2)(B)(iit) and (iv), the AIR21 provisions incorporated by reference in other DOL statutes
relevant for this proceeding, or that the dissent is concerned with eliminating ambiguity. As
summarized in Stone and Websier, 115 F.3d at [572, the Energy Reorganization Act’s identical
language in 42 USC 5851 (B)3XC) and (D) on burdens of proof “is clear and supplies its own frec-
standing evidentiary framework.”

B. jl)l.ﬁflfplfcff}ﬁ“13i‘i_J_U.,',J.-."}_.l_.!?E,.ES!il.Sifi‘;‘;«‘ﬂi;ﬂit.,].1_.]§££i§iﬁli.‘:.’£}éﬂi'£’9§§-

If there is ambiguity, the statute must be mterpreted to further its purpose. “We must (as
usual) interpret the [relevant statute’s] relevant words not in a vacuum, but with reference to the
statutory context, ‘structure, history, and purpose.” Adbramski v, United States, 134 S. Ct. 2259,
2267 (2014) (quoting Maracich v, Spears, 133 S, CL 2191, 2209 (2013)). See also Texas Dep't of
tows. & Cmty. Affairs v, Inelusive Communitics Project, Inc., 135 S. Ct. 2507, 2518—19 (2015)

(courts musi discern Congress” intent from a “statute’s text, history, purpose, and structure.”),

This principle is particularly significant for remedial statutes, where the consequences of
conllicting interprefations are decisive. A remedial statute must be interpreted in a manner “to
effectuate its remedial purposes.”™ S.LC. v, Zandford, 535 U.S. 813, 819 (2002) (citations
omitted), See Teherepnin v, Knight, 389 U.S. 332, 336 (1967) (“remedial legislation” should be

construed “broadly to effectuate its pucposes.”); Affiliated Ute Citizens of Utah v. United Stases,

49 U8C N 4.’-!!21(!))(2)([})([1'1‘) CRITERIA I'OR DETERMINATION BY SECRETARY. - The Secrelary nay
determine that a violation of subsection (a) has occurred only if the complainant demonstrates that any behavior
described in paragraphs (1) through (4) of subsection (a) was a contributing factor in the unfavorable personnel
action alleged in the complaint. {iv) PROHIBITION - Relief may not be ordered under subparagraph (A) if the
employer demonstrates by clear and convineing evidence that the employer would have taken the same unfavorable
personnel action in the absence of (hat behavior.

»1 1=
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4006 1).S. 128, 15] (1972) (same). See also Lammi v. Porsche Cars N. dm., Inc., 536 F.3d 702,710
(7" Cir 2008) (“remedial statutes ‘should be liberal ty construed to suppress the mischief and
advance the remedy the statute intended to altord.”™) (citation omitted),

As explained more tully below, restructuring the burdens ol proof would cleanly defeat the
remedial purpose of the whistleblower laws. Fach has the same purpose—io scrve the public
imnierest by befier protecting those who risk their livelihood 1o defend it The immediate,
devastating effect of such restructuring for all 13 DOL-administered stafutes would be to reduce
protection by rolling back fice specch rights more than forty years to 1973, It would restore a
repeatedly-rejected doctrine by making whistleblowers disprove an employer’s stated innocent
reasons, instead of the congressional structure that requires employers (o prove their explanationg
by clear and convineing evidence.,

C. Statutory languaee cannot be rendered supertluous.

A first principle for statutory construction is that Congress has a reason for including each
word in legislation, and that a court may not render them supertluous. Among the “mogt basic of
nterpretative canons,” is the maxim that “la] statute should he construed so that effect is given to
allofiis provisions, so that no part will be inoperative or supertluous, void or insignificant.” Corley
v. United States, 556 1S, 303, 314 (2009) (internal quotation marks and citations omitted). !

The error is particular! Y egregious if a court goes beyond editing words 1o etfectively
Femoving an entire provision. “[TThe canon against surplusage is strongest when an interpretation
would render superfluous another part of the same statutory scheme.” Masy v, General Revenye
Corp., 133 8. C1. | 166, 1178 (internal quotation marks and citations omutited). Indeed, courts must

be especially ““hesitant to adopt an interpretation of a congressional enactment which renders

—_—
" See also Hibbs v. Winn, 542 UJ.S. 88, 101 (2064); Duncen v, Walker, 533 U S. 167, 174 (2001).

~L2=
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superfluous another portion of that same law.>” 74 (quoting United States v,

Jicarilla Apache
Nation, 564 1.8, 162, 185

(2011)). See Libbs v, Winn, 542 U S,
3US. 167 174 {2001).

33

88, 10} (2004); Duncean v, Welker,

By merging the cmployer’s affirmative defense into the plaintitfs burden, the ARB would
make both halves of the (wo-part test meanimgless. The April 24, 2015, letter from multiple
members of the  Senate Whistleblower Protection Caucus to Secretary  Perey, expressed
appreciation that the Board in Powers declined (o make “meaningless” the congressional
requirement for an employer’s affirmative defense. But that is precisely what this merging would
accomplish. If a complainant fails to rebut the respondent’s non-retaliatory reasons, the case 18
over with no need to present an alfirmative defense. If the complainant disproves non-retaliatory
reasons with a preponderance of the evidence, the case is over ag well because by definition the
respondent does not have clear and convineing evidence f‘o.r the opposite conclusion.
The proposed revision also renders the first part of the test superfluous, Even if 4
complainani proves one or more retaliatory factors were contributing, it wili not matter anymore
unless the complainant also tails to defeat a respondent’s innocent explanation. In short, (he
proposal sceks 1o render ihe congressional two-part test with burdens for cach party superfluous,
by cffoctively replacing if with a single burden for the complainant,

.......... MZ;KEE»‘&-.‘-&;!-;{!ﬂ,,.?li.f.ﬂ_!}_.CLW_SB_HE.IEQ.!TY_I_?LQL{!iélgﬁ-

The ban on judicial editorial authority extends to supplementing statutory language. Wheq
Congress is silent, except in extraodinary circumstances, the courts may not fill the vacuum. Birrng
v. U8, 501 U8, 129, 1306 (1 991). As summarized by the doctrine of expressio unius est exclusion
alterins— meluding one item means that Congress intended (o exclude those which were omitted.
Iselin v. United Stases, 270 U.S. 245, 250 (1 926). The Supreme Court further explained the bag
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on “enlargement,” id., in Lamie v. United States Trustee, 540 U 8. 526,537 (2004), by explaining
that courts should not add an “absent word” 1o the statute: “[Tlhere is a basic difference between
tiling a gap lef by Congress’ silence and rewriting rules that Congress has affirmatively and
spectlically enacted.”

Unfortunately, the ARR appears to seck to add a whole new actor in part one of the two-
part test. Congress has acted “aftimatively and specitically” in 17 statuies with the WPA/AIR-2]
burdens. None meludes the word “employer” for pari one of the fest, FEvery statute exclusively
describes the evidence which must be presented by the employee to prove the employee’s case.
There is no basis in statutory language or legislative history that permits the ARB (0 add new
dimensions to part one of the statufory fest,

. LEGISLATIVE HISTORY DEMONSTRATES CONGRESSIONAL INTENT TO

ILTL ROOF Foom el CONGRESSIONAL [NT)

EASE THE BURDENS OF PROOF FOR WHISTLEBLOWERS AND MAKLE [T MORE

DIFFICULT FOR EMPLOYERS TO RETALIATE IN WHISTLEBLOWER CASES.

A, ‘Wllj_a;,llggjg}y@g‘_ Protection Act inter retations appl Lo corporate whistleblower statutes
st 0 =—Letpretations apply (o LOrpora VWO Statufes

:flgi}huig,tj_g[gﬁdiy the Department of Labor,

Although not using identical text, beginning with 1992 Energy Reorganization Act
amendments,'* Congress hag applied the same WpPA two-part test with identica] evidentiary
burdens in all sixteen subsequently enacted corporate whistleblower statuges, Whereas the
dissent in Fordham contended that WPA Inierpretations are not relevant, because it “is an
entirely different statute SCrVIng an entirel y different purpose,” Fordham slip op. at 46-7, this
I entirely unsupported. First, the ARR repeatedly has relied on the WPA fo interpret the

analogous corporate two-part test, Powers, slip op. at 17, n. 10."* Amici have barticipated in

————
P42 US.C § 5851, P.L. 102-486, litle XXIX, Sec 2901(a)-(g), October, 24, 1997,

W42 USC 585] (M(3) In stawutes controlling for Fordham, Powery and Pedmer, the Federa) Rail Safety Act contains
those burdens of proofat 49 U.g.¢ 201()9((1)(2)(,-’\)(1'1'); and the Sarbanes Oxley Actat 18 US.C § 1514A.

" DOL regulations leng have institutionalized consistency with the WPA/AIR-2| two-part test and associated
burdens. See., e.g, FRSA regulations at 29 C IR, 982.109¢a), (b)). Similatly, while corporate statutes do not

e
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the enactiment of many, and i most cases all, statutes governed by the WP A-inspired iwo-
part test. ‘The majority’s premise of dual relevance ig well-taken.

Second, the statement of purposes, both for govermuent and corporaie whistleblower laws,
dcnmnslraatccump]emc;zleu'_v objectives distin guished onty by context. Ag the Senate Governmenial
Alfairs Committee explained in 978 for government workers, the PUrpose was to betier serve the
public by making it more difficult to retaliate against whistleblowers who use free speech rights 1o
shine a light on waste, [raud, and abuse, and thus defend the public.

Often, the whistleblower’s reward for dedication to the h ighest moral principles is
harassment and abuge. Whistleblowers frequently encounter severe damage to their
careers and  substantial economic loss. Protecting employees who disclose
government illegality, waste, and corruplion is a major step toward a more effective
civil service. In the vast federal bureaucracy it is not difficult to conceal wrongdoing
provided that no one summons the courage to disclose the truth. Whenever
misdeeds take place in a federal agency, there are employees who know that it has
occurred, and who are outraged by it. What is needed is g means to assure them that
they will not suffer if they help uncover and correct administrative abuses, What 18
needed is a means (o protect the Pentagon employee who discloses billions ol
dollars in cost overruns, the GSA employee who discloses widespread fraud, and
the nuclear engineer who questions the safety of certain nuclear plants. These
conscientious civil servanis deserve statutory protection rather than bureaucratic
harassiment and intimidation. 15

Senator Patrick Leahy(D-VT), a lcad sponsorboth for civil service and the pioneering SOX
whistleblower provisions, explained the latter’s purpose:

This “corporate code of silence™ not only hampers nvestigations, but alse creates
a clunate where ongoing wrongdoing can oceur with virtual impunity. The
consequences of this corporate code of silence for investors in publicly traded
companies, in particular, and for (he stock market, in general are serious and
adverse, and they must be remedied.

Unfortunately, as demonstrated inthetobaceo industry litigation and the Enron case,
etforts to quiet whistleblowers and retaliage against them for being “disloyal” oy
“litigation risks” transcend slate lines. This corporate cultyre must change, and the
law can lead the way. !¢

—————
define “contributing factor.” DOL regulations use the same verbatim definition that Congress created for the WPA,
29 CLFR. § 1982104,

S Rep. No. 95-969, at 8 (1978).

' 148 Cong. Rec. S. 7420 (daily ed. Tuly 26, 2002).
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Indecd, he explained that he drafted the whistleblower provisions with Senator Grassley as a
critical lesson learned from (he Enron financial scandal that threatened the entire economy:

We learned from Sherron Watkins of Enron that these corporate insiders are the
key witnesses that need to be encouraged to report fraud and help prove it in court.
Enron wanted to silence her as a whistleblower because Texas law would allow
them to do it. Look what they were doing on this char, There is no way we could
have known about this without that kind of a whistleblower... The provisiens
Senator Grassley and | worked out inJudiciary  Commitice make  sure
whistlcblowers are protected, !

Congress reaffirmed analogous purposes in the Federal Railroad Safety Act {FRSA),
which originally was cnacted “to promote safety in every arca of railroad operations and reduce
ratlroad-related accidents and mjuries.” 49 U.S.C. § 20101. In Kelley v. Norfollc and Southern
Ry, 80 F. Supp. 2d 587, 591 (S.D.W. va. 1999), the court summarized the congressional
reasoning:

Congress specificall y designed § 20109 1o protect employees who report safety

violations for the purpose of promoting railroad safety. The FRSA recognizes

that ... railroad cmployecs play a vital role in accomplishing the safety goals

embodied in the Act. Often, a raifroad employee may be the only person who

has knowledge of' a major safety violation land is] the last line of defense before

oceurrence of a tragic accident.

In 2007, Congress adopted the two-part test for the FRSA to further “cnhance civii and

administrative remedies for employees,” and “to ensure that cmployees can report their coneerns

without the fear of possible retaliation or discrimination [rom employers, !¢

Courts consistently have understood that Congress intended to achieve this {ransparency
goal by making it more difficult o retaliate. Referencing holdings on the analogous provisions of

the Energy Reorganization Act for nuclear whistleblowers, 42 U S.¢. $ 5851, in Araujo v. New

.
Tl at S, 7358,

PR, Rep. No. 1 1-259, at 38 (2007} (Cont. Rep.).
’°Numvnnmcwmdhhawncugnﬁu{mccunytwkmnunmnﬁcRwsmunmynudcmeﬂmmbMumrmowcﬂmm,m
Mackowiak v, Univ. Nuclear Sys., fne., 735 F.2d | 159, 1163 (9" Cir., 1984), the court noted that the provisions serve
a “broad, remedial purposc of protecting workers from retaliation based on their concerns for safety and quality.” In

~16-
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Jersev Transit Rail Operations, fe.. 708 B34 152, 159 (3rd Cir, 2013), the Third Circuit
summarized the consensyg in a range of cireuit court inferpretations foy the purpose behind FRSA
whistleblower Drovisions:

Congress intended for companies in the nuclear mdustry o “face a (i ilicult
time defending themselves™ due 1o 2 history of whistleblower harassmeny
and retaliation in e industry. The 2007 FRSA amendments must be
simiJarly construed, due (o the history surrounding their enactment. We
note, for example, that the House Committee on Transportation and
Infrastructure held a hearing (o “cxamine allegations .. suggesting (hat
ralroad safety management programs sometimes either subtly or overy] y
mtimidate employees from reporting on-the-job-injuries,» (Umpact of
Railroad Injury, Accident, ang Discipline Policies on the Safery of
America’s Railroads: Hearings Before the H. Comm. on Transportation and
Infrastructure, |0 Cong. (Oct. 22, 2007).

B. Congress acted to achieve ifs purpose through the two-part statutory test that teplaces
both the lepal standards for burdens of proof in Title VIl discrimiimuon and Firsi Amendment
=2iLHIC legal stand =22 10T burdens of pro ——1e VI discriminaii A8 TSt Amendment

L The adoption aof thase burdens of proof in the corporate whistleblower Statutes
superseded the role of Title VII burdens.

In MeDonnell Douglas, the Supreme Court created a three-part test for cases of alleged
race, sex or religious discrimination - (he cmployee’s burden 1o establish a primg Jacie case,
followed by the cmployer’s burden 1o articulate legitimate, umwifsctt'illlinat(,al‘y reasons, and
concluding with the employee’s burden to prove the independent Justifications were prefexts,
Raytheon Co, v, Hernandez, 540 US. 44, 49 1.3 (2003). Contrary to the statutory structure of the
whistleblower Statutes, the employer does not have o prove that its Independent Justification

trumped illegal factors by clear and convineing evidence under Title V], Rather, the employee

Bechiel v. Sec'y of Labor, 50 F 34 926, 93233 (11% Cjy. 1995), the 11" Cireni reinforced that whistleblower
protection promaotes the “remedial purposes of the statute and avoids the unwitting consequence of preemptive
retaliation, which woyld allow the whistleblowers (o be lived or otherwise diseriminated apainst with npunity for
internal complaints before they have a chance (0 bring them before anappropriate agency.”

17
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has to prove that the stated reason was g pretext by a preponderance of the evidence. See Board of
Trustees of Keane College v, Sweeney, 439 U S, 24,25 0.2 ( (1978).

I the whistleblower Statutes, Congress acted to achieve its objectives to better profect the
public by making it “much caster” for employees and much ¢ ‘toughfer]” for employers in corporate
whistleblower cases, Araujo, 108 F3d at (5, The court noted that the statu tory burdens of proor
WEIe incorporated by reference from AIR21, which has the two-part WPA test, and added, “It is
worth emphasizing that the , AIR21 burden- -shifting tramework ¢ that is applicablc to | ‘RSA casces is
much easier for a plamntiff 1o satisty than the MeDonnell Douglas standard.” Id.

Until the ARRB dissent’s objections i Fordham, the Board long had recognized that it is an
error (o replace the AIR?2| IWPA burdens of proof wiil those in McDonnel] Douglas, See, e.g.,
[utton v, Union Pae fic RR. Co., ARB No. | [-091, ALJ No. 2010-FRS-020, 2013 WL 2450037,
at *5 (ARB May 31, 2013) (FRSA retaliation claims); Zinn v, 4m Commercial [ines lhe., ARD
No. 10-029, ALJ No. 2009-S0X-025, 2012 WL 1102507, at #g (ARB Mar. 28, 2012) (SOX
retaliation claims).

2. Congress’ adoption of the o-pary Statitory burdens of proof also Superseded the rofe
of First Amendmeny burdens of proof in whistleh lower statutes.

While the IFRSA itially was govermned by the 1973 MeDonnel] Douglas (est, later
statutory: whistleblowey rights such as those in the Civi Service Reform Aot of 1978 were
controlled by the Supreme Cour’s 1977 amu Healthy decision. Warren v, Department of Army,
804 F.2d 654 (Fed Cir; 1986). M. Healthy created 3 bwo-part test with the final burden of proof
on the employer, However, compared (o WPA/AIR-21, the bars are sj ignificantly higher for the
cmployee and much lower for the employer. Under Az Healthy, 1o establish a primyg Jacie case

the employee nmstdemous{m[‘cIhatpz‘:')l'cc['cci speech was a “substantial,” 11101wa1mg”1(1(,t01 M.

T
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Healthy, 429 |y g at 287, Over time, the cmployee’s burden evolved from “substantial” i 4
“significant™ op “predominang motivating factop 20 In effect, thig meant that the enployee’s
preliminary burden Was Lo prove the ultimage boftom line: retaliation was he dispositive factor. If
the employee succeeds, ihe employer may sti]] prevail by proving ijg indcpenden[’jus‘[iﬁcation with
apreponderance of e evidence. /d Foy corporate whistleblower laws passed prior to 1992, PO
regulations Wistitutionalized the Ay, Healthy test. 29 C.FR. I()Q.24.109(b)(2).

While maintaining he two-part fest, the 1989 WPA modifications created a signiﬁcam‘ly
casier burden for employees 1o establish a primg Jacie case. Instead of “substantial®
"‘prcdmuimml," the "c(mf’ribz.ﬂing factor” (est onl Y requires protected activity to be relevant for 5
final action,”!

The bar also wag set correspondin gly higher for employers. Insteaq of'a preponderance of
the evidence, (o prevail the employer must prove itg hon-retaliatory reagong by clear and
convineing evidence, “Preponderance of the evidence™ means “more likely than 00L” or more than

50%.7 By contrast, “clear ang convineing evidepee” means the matter (o be proven is “highly

* See, e.p, Werren v Departineny of the drmy, 804 .24 654 (Fed, Cir. 1986); H.R. Rep. No. 100 - 274, at 27
(1987): §. Rep. No. 100 - 13,40 13 14 {(1988); 135 Cong. Rece. 4500 (1989) (statement of Sen, Levin); 135 Cong,
Ree. 5035 (1989) {foing [j‘.'-:pl_fma!'ory Statement, jtepm 7} In the Houge and Senate Join Jix;}lﬂllﬂtot‘}f Statement on (he
legiistation, Congregs cmphasized tequivoeally thag i ~=specifically intended (o overrule existing case law, which
requires a whistleblowey 0 prove his protecied conduct was a ‘significant, - ‘motivating, ‘substantial,* or
predominant* factor iy 4 persomiel action in ordey to overturn that action, (35 Cong. Ree. 5033 (1989,

" the House and Senale Joing [?x;)l:murory Statement on the Eegisiaiion, Congress emphasized tnequivocally tha
il “'speci[‘icaﬂy inteaded 1o overrule existing case law, which requires a whistleblowey 1o Prove his proteciod condugy
Was a “significant,® ‘molivating,’ substantial oy ‘predominang® factor in a personnel action in order g overturn that
action,” 135 Cong. Ree. 5033 (1989) The Explanatory Statement further explained the public policy rationale,

By reducing the exeessively heavy burden imposed on (he employee under curreny case law, the legislation will
send a strong, clear signal 1o whistlebloweys that Congress intends thay they be protecied from any retaliation
refated (o theiy *.vhisl!eblowing and an equally clear message 1o those wie would discouragc whistlebloweys fram
coming forward (Ja( reprisals ol any kind wil| not be wlerated, Whisf]cblcwmg should never be a factor thay
contribules in any way to an adverse personmnel action, 133 Cong. Rec. 5033 (1989),

* Brown v, Bowen, 847 I 29 342, 34546 (7th Cir, 1688).

-19-
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probable or réasonably cerajp, »2 Indeed, since 1989, the standard as articulated by the California
Supreme Court jg evidence “so clear ag o leave no substantial doubt” and “sulliciently strong as
0 command the unhesitating asgong of every reasonable mind.”™ Both for corporate and cjvi)
service law, iis composite definition requires “evidence which produces in the mingd of the trier of
fact an abiding conviction that the truth of 4 factual contention jg ‘highly probable, 25 A survey
of judges revealed that in practice (he standard requires g 70-80% quantum of evidence, 0

There were two specific reasons why Congress attempted to create this [y more difficul;
evidentiary standard. First, as a matter of accountability, there should be heightened serugi ny lor
an action already established as taken for partially illegal Icasons. Second, g government agency
has a large advantage in accesg 1o evidence and records (o create the appearance of 4 decision on
grounds independent of whistfnb[owing,27

On balance, the new burdeng of proof put whistleblowers on g legal high ground. The “clear

and convineing standard” ig understood to be “reserved Lo protect articularly im ortant interests
2 k P

“Raghir v Holder, 389 Fed, Appx. 80, 2010 U, App. LEXTS 16R60, quoting Black’s [ayw Dictionary 636 (9th I,
20009),

* Sheehan v, Sullivan, 126 Cal, 189,193, 58 p. 543 (1899).

5 Price v, Syinselk, 988 1187, 1101 Fed. Cir. 1993), quoting Busldex, Ine. v Kason Indus., e, 861 .o 1461, 1463
(Fed, Cir, 1988)

Mo aulifl, Burden of Proof: Degrees of Belief, Ouanry of Evidence, o Constitutional Guarantees? 35 vaq | i
Rev. 1293, 132829 {1982) (presenting survey of 170 I'e([m'nf_judges in which 112 assessed CCT ag requiring a 70.
80% quantum of prool, 26 requiring more and 3§ requiring less); nited States v. Fatico, 458 F. Supp. 388, 405
(EDNY, 1978). aff'd, 603 1.2 1053, (2d Cir, [979), cerr. denied, 444 (J 5. 173,62 1. kd. 24 755,100 8. ¢,
1018 (1980).

7 As Senator Levin explained, “Clegy and convineing evidencel 15 a high burden of proof for the Governmeny 1o
bear. IUis infended as such for two reasons. First, this burden ol proof comes ino blay only if the emplovee hag
ostablished by 4 preponderance of the evidence that (he \vhiszlchiomng was a contributing facior in the action—iy
other words, that (e ageney action wag —-tamted. | Second, this heightened burden of proof required of (he agency
also recognizes that when it comes to proving the basis for an ageney’s decision, the agency controls most of the
cards - (he drafting of he documents supporting the decision, the festimony of witnegses who participated in the
decision, and the records that could documeny whether similay personnel actions have been taken in other cases, [n
these circumstances, i is entirely appropriate thay the agency bear 4 heavy burden o justily its actions,

135 Cong. Rec. §2780 (Mar. 16, 1989;. Spe also 135 Cong. Rec. 1747 - 48 (daily ed., Marel 21, 1989) (exp!anamry
stalement on Sengte Amendment i . 20); Gergick v, General Serviges Administration, 43 M.S.P.R 651, 663 n.l4
(1990).
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in a limited mumber of ¢ivil cages California ex rel Cooper v, Mitchel) Bros' Santa Ang Theater,
454 1.8, 90, 923 (1081),

In 1992 amendmenis o the Energy Reorganization Act, Congress mstructed (hat nuclear
whistleblowers should have the same enhanced tights as civil service employees, and hag applied
that principle in cvery D(f}f,—-ndminist'crec! whistleblower Jaw since. As the ]t Circui( recognized
m Stone and Websier Engineering Corp. v, Herman, 115 F.34 1568, 1572 (11" Cir g 997),
consistent with g fety goals the PUpose was to assist whistleblowers and discourage retaliation:
For cmployers, this s

a lough standard, and pog by
have intended (hat

ompanies in the nuclear industry
themselves, Recent accounts of whistleblower harass
and [Department of Energy] nuclear facilities
harassment and retaliation remain
[ Rep. No. !02474{\/1”), at 79 (1992), reprinted in 199
2282 2207 “These reforms,” the Fouse Report coniinues, *
those remainin g pockets of resistance,”

accident. Congress appears to
face a difficuli fime defending
ment at both NRC licensee .

suggest that whistleblowey
all too common i barts of the nuclear industry.
2 US.C.CAN. 1953,
‘are intended 1o address

-OPE OF BVIDENCE RELEVA NT FOR THE CONTRIRB UTING FACTOR TEST
1S Q:.QMM;LJZEX Lf_’{i:f.ﬁﬂ(;;._Mi.’,IA!.NM.ILSLIA&E-

A. The com

assess Nus prima fa

glgzi_uarzl;f.ﬁ..gxgic_zz;{zgo_i;ai
cie case,

tleged Ielaliation defines the scope of relevan ¢ to

The ARB order Suggests that any cvidence (Eenmnstraring non-retaliatory motives ig
relevant for assessin £ evidence 01’remiiatfon,‘ and therefore to Prove retaliation wag 4 contributing
factor the complainant alse must defeat any tnon-retaliatory motives advanced by the respondent
to prove retaliation wag 4 coniributing factor, Dietz, supra, slip op. at 24. However, that is not how
Congress structured the two-part {est. As explained in (he Senate report for the 1994 wpa
amendments,* consideration of tetaliatory  and non-retaliatory  factors 18 purposely
compartmentalized.

S, Rep. No. 103-358 (1994, a1 6.

-21-
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The Commigtec also notes that the Whistleblower Protection Act creates a clear division
between g whistleblower's Prima facie case, which must be proven by a preponderance of
the evidence, and ap ageney's affirmative defense, which must be proven by clear and
convineing evidence, The Committee amendment reaffiymg that Congress intends for an
agency's evidenee of'reasons why it may have acted (other than retaliation) (o be presented
48 partof the affirmative defense ang subject to the higher burden of Droof,

In Kewley v, Dep't of Feals) and Fman Services, 153 F.3d 1357, 1362-64 (Fed. Cir,
1998), the Federa) ¢ Arcuit Court of Appeals properly applied con gressional intent i holding (hat
merging the two parts of the tost jg reversible error. If ghe complarmant establishes g retaliatory
Lactor (the knowledge—iimmg factor in that Case )

no further nexus need be shown, and RO countervailing evidence may negate the
petitioner’s showing. The burden of persuasion thus shifis to the agency 1o prove
by clear and convineing evidence, 4 higher standard, that it woulq have taken the
action ¢ven in the abscnce of the protected disclosure, Evidence such g
responsiveness (o the SUZEESHONS in a protected disclosure or lack of animug against
petitioner may oy, part of {the respondent’s] rebuttal case. Such evidenee i not,
however, relevant o g petitioner’s Prima facie case under scction 1221(e)( IXA)
and (B).. .. [Blecause the agency’s affirmative defense under scetion 1221(c)(2)
requires a higher burden of Proof, we hold that the AT’s causation finding that Ms,
Kewley’s protected disclosure was not 4 "cnntz-x’!mliug factor’ was legally crroncous
48 contrary to the statuge g correctly constryed 29

Because the second half of the two-part test is pot Superfluous, complainants can and
frequently do Joge alter successfyl] ¥ establishing a prima facie case to wip the opening test. See,
.8, Armstrong v Dep'tof Justice, 107 MSPR 375, 386 (2007); ¢ ‘arey v, Dep't of Veterqng Affairs,
Y3 MSPR 6706, 68 (2003).

Itis an ercor fop an Administrative J udge to merge the two tactors, because that deviates
from the congressional structyre and prevents » clean determination of relevant faclors for each

= Congress enacted the WPEA 1o clarifly and testore the Jaw’s original mandare ona dics~x'anging series of
brecedents, See eg., 3 Use 2302(6) overturming a series of precedents on the scope of protected activity. But op the
issuc in thig proceeding, there was o need for any legislation. The Federal Cirepig properly interpreted clear
statutory language and congressiomal intent for the placement of 1ssues and evidentiary burdensg in whistleblower
cases. Legislative correetive action wou he lar more cumbersome and difficuls, however, if the ARB restructyrey
Statutory burdeng of prool. The thirteen DOL-administered stalutes encompass humerous commitiees of jurisdiction
which would have to restore the congressional mandale for thirteen laws, not one.
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half of the (est. Ag Dietz, slip Op. at 20, properly held, however, because it will not affect the
oufcome, misplacing (he analysis is “harmless errorf,I” unless the evidentiary burdens are
improperly applied.?”

which may ove I.QP.ME‘.‘\’,,ll‘_'h,(ff_.lu@._%ﬁ@éi_i-?.01F(]Clllﬁ_’_ﬁ,@_. rmatiy

B. The complainani h.as_sfiw:_-_cLicm,.Lgﬁ&fya_u0..@: any possible retaliatory factors, some

To establish o PrIma facie case, y complainant only needs to prove one factor establishing
that protected activity confributed o the outcome. There ig a wide menu from whiel, to choose. In
the absence of direc evidence, circumstantial cvidence can be based on factors independent of
retaliatory motive, such as tempora) Proximity, inconsistent application of policics, shifting
explanations, disparate treatment before and afier protected activity and disparate treatment
compared to those who did ot engage in protected activity. Splvesser v, Parexel tn'f LLC, ARB,
07-123, ALJ. Nos, 2007-SOX-39 and 42 (May 25, 201 1); Valerino v, Department of Health and
Human Services, 7 MSPR 487 (1981).

While not mandatory, a complainant may choose to advance [uclors (hat overlap with the
tespondent’s affirmative defense, such gy attacking the employer’s motives, Improper motive,
however, is only one of many ways to pass the contributing factor test, not g prerequisite. A
complainant may gtilf past the test withoug advancing this factor, or after failing (o prove it Araujo,
708 F.3d at 158; Timmons ¢ RST Dedicated Services, fne., ARB No. 14-051, ALJ No, 20[4-STA.

9 (Sept. 29, 201 4). That is because Congress did not speeity or require retaliatory animus (o prove

" The disscnt contends that the majority secks 1o disrapt Iongswndiug brecedent. Dieyz, slop op. at 35.13. A review
of cited authority, however. reveals a consistent interpretation: improperly analyzing or merging the factorg iy G110,
ImtwbemwmﬁMeunmﬂaﬁbmuwoumem&\%wAbbnzmeﬁhyﬂc@ﬁahm”ARBbm.Q%HG,ALIN&
2007-STA.37 (Oct. 17, 2012). Although the AJ approved the respondeny’s legitimate reasong without considering
retaliatory motive, it did “not constitute reversible error hecause, as we discuss below, applying the appropriate
standard results in (he SAme oulcome since the evidence fails 1o establish any causal link between Abbs’s protectad
saflety break and his discharge. Stip op. at 4-5 (emphasis added) See a/so Benninger v, Flight Safery lnternational,
ARB No, 11-064, ALT No. 2009-AIR-0272 Feb. 26, 2003) (misapplication ofimervening factors to prima facie cage
was not reversible, becayse there was no cangal link between profected activity and adverse actions),

PR
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retaliation, IFprotected activi Ly contribues (o 4 causal link, it ig sulticient. In Marano v, Dep'rof
Justice, 2 F.3d 1137, 1141 (Fed. Ciy, 1993), the court explained,

[T Though evidence of 4 rogy) iatory motjye would still suffice g establish a violation

O Iis rights undey the WPA, el Hathaway v, Merir Sys, Protection B, 981 F.2d

1237, 1238 (Fed. Cir. 1992y, 4 whistleblower need noy demonstrate the exisience of

a retaliatory mofjyve on the part of ffe cmployee taking the alleged prohibited

personnel action i order to establigh that his disclosure was contributing factor

to the personnel action: “Regardless of the official’s motives, personne actions

against cmployees should quite [simpl ¥l not be based On protected activigieg suech

as \-vhisiicblowing“ S. Rep. No. 413, 100 Cong., 2d Sess. 16 (1988)

(emcmnpanymg 5. 508) (emphasis added),

Similarly, 4 complainang Mmay choose 1o aftack the respondeni’s Slated reasons ag sq
pretextual thay they prove retaliation. The Departmenys regulatory history for the |2 RSA burdeng
of proof properly puts the Issue in Perspective: Even if the complainant fajlg (o prove pretext, he
may stll pass the contributing factop test by Proving a differen factor, 75 Feqd. Reg. 53, 522.25
{August 30, 2010).

C. The tespondent may rebug any cvidcncQp_r‘gs_fz1.&&@&}/&9111131@11@3 Lo prove a

contributing factor, bug -SQEM.,&ekiéﬂl;!ﬁgthaj ntiff’s e.l.rgt_lz_n,@u_té::ggl_gvaut_f_‘czuI.@.ﬁ:ﬂfﬂ@/i@gécz
Case.

Contrary (o (he ARB dissent iy Dietz, slip op. at 5% the statutory tWo-part test does 1ot
prevent respondengs from presenting evidence on non-retaliatory factors, if ji ig relevant to the
Prima facie case. For CxXample, it is undisputed that 4 respondent may preseut evidence of poy.
retaliatory motiveg that is relevant tor assessing crediby| ity. Simj larly, the ARRB decision in Diet
does not isagree that it the complainant Opens the door by altacking siated reasons as pre-textual,

the respondent may present rebuqgal evidence defending them, Dietz, slip. op.al 19-21.

! Again, (he Lordham dissent’s numerons Suppoiting references disprove ig concer. A review of case law relied
on by the majority demonstrates the restrictions WEre on consideration oi“nomrctaliatory reasons advanced by
respondents (o proye their cases, noy rebuttals of factors raised by complainants. See, €8 Abbs, suprg (harmjegy
error because digd not affec Oweomel: Hamiloy | ESX Trangp,, Ine., ARB No. 12-022 AT No. 2010-FRS- 025
(April 30, 2013) (no finding thay brotecied activity contrbuted in any way).

-24-
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In short, there age 0o restrictions on the respendent from rebutting the complainant’s case
with evidence of hon-retaliatory motives. As demonstrated above, the restriction is that he
respondenti’s rebujtal evidence onl Y may be applied 1o defeat the complainant’s Prima fieie case,
not to advance or Prove uis alfirmatjve defense,

A. Evidence rele
the two-part test.

2CvaAntto overlapping factorg _may be QUMSEIQEQLLUE_.QQLF_L1_11’11_3@8_.Q,f

The key issuc ig nog what evidence 4 re spondent may present, but under what evidentiary
burden it ig considered. Ag discussed above, after 4 {inding that protected activity affected (he
oulcome in any way, o impose accountability and even the odds g respondent then muyst Drove
non-retaliatory reasong by clear and convincing evidence

There is no Statutory authority or
legislative history that the complainant myst t disprove {he respondent’s affirmagive defense to
prove her own cage.

I a complainang suceeeds initially, any issues of overls

apping relevance (hen will be
considered under bogh burdens of prool when

applying the same evidence in the proper context ...
the complainang’s burden by 4 breponderance of evidence for fhe prima facie case, and the
respondent’s burden by clear and convineing evidence forits affirmative defense. This i precisely
what happened i Speegle v. Stone and Webster Construction, Ine., ARB Case, No. 029-A, ALJ
No. 2005-ERA-006 (Jan. 31, 201 3). The Board held that the complainant proved 4 profane
protected disclosure and cstablished a primg Jacie case of retaliation based on the evidence of
misconduct, Byt jf held that the respondent established by clear and convineing evidence that its
anti-pro fanity pol icy would have caused the same result,

-25-
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Since clear and convineing evidence must be determined on a case-by-case basis, the
Federal Cireyi applied the same formula but with a differen; vesull in Whitmore Departmeny of
Labor, 680 F 34 1353 (Fed. Cjr 2012). In Whitmore (he whistleblower also proved that an
c)i’l]cr\-vi.\‘;u—proEecied. profane disclosure contributed (o his dismissal, However, the court held thay
the employer tailed to prove it would have termimated hiny for profanity if whistlehlowing were
Not imvolved.

B.The ¢ WQ?PEU‘L.EQ%.Illj&?J,)!?i'fl/'“J,?I?HQH!M?S_Eﬂ}lﬂ.&liﬂ@_ﬁg_l%~

The ARB broperly has concluded that the outcome mus( be based o substantial evidence
from the record as 4 whole. Bul the whole record need not he applied (o each clement, which nee
be satisticd only by evidence relevant (o i, Ag the dissent previoyg] yexplained in Bopreghi il
Givaoo Consultanys, Inc., ARB No, 13-001, ALJ No. 2008-ERA-003 (Aug. 28, 2014), slip op. at
16-17:

Where the complainant presents his case by clrcumstantial evidence, we repeatedly

stated that the A1) must consider “all” the evidence “as a whole” to determine jf

protected activity did or did not “contribute,” By “all the evidence,” we mean all

the evidence (hat 18 relevant (o the issue of Causation ... Because contributory

factor permitg lawtul reasons to Co-exist with unlaw i) reasons, a complainant does

not need to prove thag lawful reasong were pretext.?

The two-part reg inkerently ing udes an ultimage finding based op the whole record. The
ISste is what evidentiary burdensg apply, not the seope of the record, The first part of (he test
considers the cvidence relevant g retaliation under the plaintiffs Preponderance of the evidence

standard; the second Part considers all othey evidence relevant fo non-retaliatory reasong under the

respondent’s clear and convincing evidence burden, Indeed, the clear and convineing evidence

2 Ironically, (he Fordham dissen; cites Bohreski's reaffirmation of that whole record must SUpport the outcome,
slip op. at 1314, for the Proposition that (he whole record nuygt be applied to (e contributing facior test.

26~
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burden is hased on-consideration of he whole record. Ag the Federal Cireyit explamed in
Whitinore, 380 F.3d at 13 08,
Whether evidenee is sufficiently cleay and convineing to carry this burden of proof
cannot be evaluaged by looking on| y at the evidence thay supports the conclusion

reached. Bvidepee only ¢learly and convincingly Supports a conclusion when it
does so in (he ageregate considering al] fhe pertinent evidence iy the record, and

despite the evidence that fajr] y detracts from (hat conclusion,

The two-part test s grounded in substantial evidence and based an the tecord as a whole,
This test and the WPA-hased burdens of proot that Congress tepealedly has enacted are

controlling.

CONCLUSION

The ARB tesponsibly has resolved this issue twice, consistent with Statutory langyg ge and
all interpretations of the Whistleblower Protection Act. For the above reasons, those rulings should
not be distuebed.

Respectful] ¥ submitted,

o

Thomas Devine

Counsel for amie;

Government Accountabiliy Y Project

1612 K Street, N, W, #1100
Washington, D.C. 20006

(202) 457-0034, ext. 124
tomd(@whj st]ebiower.org

o I 8
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April 14, 2015

VIA BL “&L&i_ﬁnidi_{mﬁ&&;%j&wﬁ@&

The Honorahle Thomas Peyay,
secretary of Lahor

.8, Department of Labor
200 Constitution Avenue, N'W
\;fVasI'xingtou, B.C 20210

Dear Secretary Parez:

We write in support of the Department of Labor Ad
(ARB) receni decisions in fordham . Fannie Mae, ARB
Powers v. Union Pacifie Railroad, ARB No. 13-034 (Mayr
statutory burdens of proof for parties in whistieblower cag

ministrative Review Board’s

No. 12-061 (Oct. g, 2014) and
20, 2105), clarifying the
Lot

As the ARB recognized in Fordham and reaffirmed in Powers, whisileblowey
Statutes and thejr implementing regulations establish unique burdens for
whistlebloweys claiming retaliation and their respondent employers. This distinetion

has important mmplications for the types of evidence that m

at each stage of proof.:

A whistleblower claiming retaliation first inust
the evidence standard, thar any protected activities in w}

show, ander 4 preponderance of
rich they engaged played a role

i the retaliation they experiencec. Avespondent then bas a heaviey “burden of proving

by ‘clear and convincing evidence’ that it would have i

ken [ adverse] personnel action

for legitimate, non-retaliatory reasons had there heen 10 protected activity,” jt makes
0 sense to weigh a respondent employer’s evidence of non-retaliatory reasons for an

adverse action iy the f
As the ARB in Fordham correetly noted,

To aiford an employer the opportunity of defeating

Irst stage under 2 tower burden i}

1an that intended by Congress,

a complainant’s proot

of a ‘contribut‘ing factor’ causation by proof at ihis stage of legitimate, non-
retaliatory reasons for its action by a Preponderance of the evidence wonl
render the statutory requirement of proof of the employer’s statutorily

i Fordham, ARR. No. ar 20-23; Powers, ARR, No. 13-034 a¢ 13 (”ﬁ:”y

contributory facior anaiysis),

* Fordham, ARR No. 12-061 at 21 (citing 49 Us.cA §42121 (h)(2)(1)

adopt{ing] the Fordham holding an

and 29 CI'R, § 1980.109).

ay be offered and considered

0357049



08/03/201¢ WED 22:12 FAX 2024570059 G. A. p.
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April 14, 2015
Page a2 of 5

breseribed affirmative defense by ‘clear and convineing evidenee’
meaningless, s

As the ARB further notes, this clear distinetion also appears in the ERA and
Whisileblower Protection Act, which SCIVe as a model for the standards of proof ag issue
i Fordham and Powers. s A thorough and carefu] reading of the relevang legistaiive
history am ply demonstraies that Congress intended thig bifurcated analysis in
whistleblower cages i address patierns of retaliation in various industries and agencies
and ultimaiely ro “faej] ttate relief” for whistleblowers.s

Historically, whistleblowers who bursue claims of retaliation for disclosing waste,
fraud, and abuse are severely disaclvantaged. Whistleblowers frequently lack aceess to
employer information that would elucidate employer motivations and decision making
processes in cases of adverse personnel actions. Courts and the ARB have long
recognized that whistleblowers’ burden to demonstrate theiy protected activiiies
contributed to sueh an action does not include an obligation to offer evidence that theiy
employer had a “retaliatory motjve,”s Neither should it include an obligation to refute a
“subjective non-retaliatory motive, s The ARB’s recent decisions are thus in line with
congressional intent to leve] the playing field for whistleblowers in bringing retaliation
claims.

We commend the ARB oy its commitment to g fajy and accurate interpretation of
the federal whistleblower provisions.

Sineerely,
Charles ¥, Grassley _ Ron Wyden
United States Sevator United States Senator
Thom Tillis Tammy Baldwir
United States Senaror United'States Senator

Sl ar 22,

FEordham, ARB No, 12-061 at 28-29 31-33; Powers, ARRE No, 13-034 at 14-18;5US.C G122 {e); 42 use, §
5851,

S Fordham, ARB No, 12-061 ar 28 {quoting 138 Cong. Rec. H11, H09; H11, 444 {daily ed. Oct. 5,1992)).

¢ Powers, at 25,

" 1Id.

0377040
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Seeretary Perey
april 14, 2013
Page s of g

Mark Kirk Claire MceCaskill
United States Senator United States Senator
ce: Paul M. Igasalki

Chair

Adriaistrative Review Board

E. Cooper Brown
Viee Chair
Administrative Review Board

Joanne Royee
Adminisirative Review Boapd

Luis A, Corchado
Administrative Review Board

Lisa Wilson Edwards
Administrative Review Board
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UNITED STATES DEPARTMENT O LABOR
ADMINISTRATY VE REVIEW BOARD

KENNETH PALMER, ARB CASE NO. 16-035
é.‘umplzaimmé', ALS CASE NO. Z014-FRS-154
¥,

CANADIAN NAT IONAL AT W AY/
ILLINOIS CRNT RAL
RAILROAD ¢ OMPANY,

Respondent.

QEK;..’KIELQA_’I‘_EOF_.S_ER_\LIQE
I, Tom Devine, ceritly that:
On the 3rd Day of A ugust, 2016, 1 served the above AMICUS BRIEF in this proceeding by
first clags mail, postage prepaid, upon:

F. Tucker Burge, Hsq,

Burge & Burge, pc:

2001 Park Place North, Suite §5¢
Birmingham, A1 35203

George H. Riiter, Esq.
Jennifer 1. scott, Esq.

Wise Carter Child & Caraway, P A.
Heritage Building

401 East Capitol Street, Suite 600)
P.O. Box 651

Tackson, MS 39205

Jennifer S, Brand, Fsq,
Associate Sol icitor

Office of the Soliciior

Division of Fair [ abor Standards
Rm. N2716

Washington, 1., 20210

Dr. David Michaels
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Assisiant Secrelary of Laboy

For Oceupational Salety & Healil;

U.S. Departmeni of Labor, Rm. §2315
Oceupational Salety and Healily Adminisiraiion
200 Constitution Ave., NW

Washington, D.C. 20721 0

U.S. Department of Labor/SOL,
200 Constitution Ave., NW
Room N-27 16, FPR
Washingion, D.C 20210

Directorate of Enforcement Pro grams
U.S. Department of Labor/OSHA
200 Constitution Ave.,, NW

Room N-3112, ppR

Washington, p.C. 20210

Regional Administrator
Region 4

U.S. Department of Labor/OSHA
61 Forsyth Street, SW

Atlanta, GA 30303

Regional Solicitor

U.S. Department of Labor
Sam Nunn Fedeya] Center
Room 7T1¢

01 Forsyth St SW
Atlanta, GA 30303

Hon. Clement Kennington

Olfice of A dminisirative [aw J udges
5100 Village Walk, Suite 200
Covington, LA 70433

Hon. Stephen R Henley

Chief of Administragive Law Judge
Office of Administrative ay J udges
800 K St., NW, Suite 400
Washington, D.c 20210

August 3, 2016 ‘ 7
Tom Devine

Koaorsoap
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From: Richard Renner

Sent: Wednesday, August 03, 7016 8:39 pm

To: DOLARB.; ftb@burge‘law.con'r; cbh@burge-faw.ccm':; ,c;hr@wisecarter.com; jhs@wisecarter.com
Subject: Paimer v. Canadian National Ry., ARB amicus of KCNF

Dear Madams and Sirg:

Attached for serviee and filing, please fing the: Amicus Brief of Kalijarvi, Chuzi, Newman & Fitch, pc. As soon as my

request is approved to participate in the Board's electronic filing for thig case, |intend to file this brief there as

Richard R Renner

Kalijaryi Chuzi, Newman & Fitch, P C.
1901 1. &t NW, Suite 610
V\/ash:’ngton, DC 20036

(202) 466-8606 direct

(202) 331-9260 office

(202) 664-9056 mobhile
1-877-527-0446 fax

rrenner@kenlaw com

WwWw kcntaw com

Webaie Blog | Fagebook
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1612 1< Street Nwy

Suile 1100

Washingion, DC 20006
Phone: 202-457-0034

Fax: 202-457- 0054

Email: info@whistieblower.org
Web: v wh istleblower.org
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LT Urgent [ For Review I Please Comment [ Please Reply [ Please Recycle

¢ Comments:

The information contained in this transmittal is intended solely for the use of the
addressee and may contain information that ic privileged, confidential, anc exempt
from disclosure under the applicable law. If you are not the intended recipient, vou
are hereby notified that any unauthorized disclosure, copying, distribution, or
taking of any action in reliance up on the contents of the telecopied materials is
strictly prohibited, and review by any individual other than the intended recipient
shall not constitute waiver of the attorney-client privilege. Therefore, if You receive
this transmission in error, please notify us by telephone immediately to arrange for
the return of the materiats to the above address. Thank you,
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