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STATEMENT OF THE ISSUE 

The Board requested additional briefing on the following questions 

1. Is a subsidiary categorically covered under Section 806 (e.g., Morefield/Walt r.I)'! 
[I" so. does the level of ownership of (h. subsidiary playa facIOr in thai cover' ge 0 

:2. Under SOX's whistleblower protection provision, must a non-publicly held 
subsidiary respondent be an agent of a pUblicly held company? What are the 
factors \lnder a Section 806 agency test" 

3. Is [be integrated enrerprise test applicable to Section 806') If so, should the 
Board consider the "cenrralized control of labor relations" the most 
appropriate factor0 

4 Is there any other theory under which you contend that subsidiaries would be 
covered under Section 806? [f so, explain. 

8T A TEMENT OF THE CASE 

I4J 009/032 

Carri S. Johnson respectfully submits this brief pursuant to the ARB's A 'il 15,2010 

Order in Carri S Johnson v. Siemens Building Technulogies. Inc. lind Siemens A ARB Case 

No. 08-032, AU Case No. 2005·S0X·OIS. Ms. Johnson's case was dismissed by lhe ALl on 

November 27,2007. The AU conclUded that Siemens Building Technologies, Inc. "SBT") did 

nOt act as an agent of Siemen> AG when it dismissed Ms. Johnson and thaI SB was not a 

covered emity under Section 806 of tile Sarbanes-Oxley Act of2002 ("SOX"). 

Ms. Johnson filed an appeal of the dismissal and a MOlion to Reopen Eviden jury Record 

& Motion for Relief trom Judgment based On Siemens' bribe-for-business scandal at surfaced 

in laIe 2006. Ms. Johnson also requested a Stay in the instant matter on the bas s of legally 

inaccurate interpretations of SOX and Section 806 in particlll31'. Ms. Johnson reque. ed the Stay 

with the idea that Congressional intervention may result in a CQrrection of or 'hift in the 

6 
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Department of Labor's approach to Section 806, hoping that such a correction OJ shift would 

serve the public interest by providing i'or a uniform approach to the wbistleblower pl' visions, 

Ms, Johnson's appeal, Motion to Reopen Evidentiary Record & Motion for lieffrol11 

Judgment, and the request for a Stay are pending before the Board, 

ARGUMENT 

L A SubsidhlI')' Is Covered Under Section 806 As A Matter Of LlIw 

A, The 8arbanes-Ox]ey Act of 2002 Is A Securities Stntule 

The Board seeks a workable test for purposes of determining the scope of S tion 806 of 

the Sarbanes-Oxlcy Act of 2002 ("SOX") and how to apply [he anti-retaliation rovisions to 

subsidiaries of publicly traded compamcs, This task has been historically diffi ult, in pal1, 

because SOX is a ,tatute of a different color: Section 806 is in fact a hybrid, a blend of securities 

regulation, whistleblower statutes, and criminal law,l And while reliance on al11iliar und 

perhaps settled analyses is a useful starting point to resolvc Section 806 matters l 1der agency 

theQries or corporate veil-piercing theories as [hose theories have historically bee applied to 

whislleblower and employment discrimination statutes misses the mark and defeats the purpose 

of Sarbancs-Oxlcy and Section 806 if the well-developed body of securities laws an regulations 

is ignored, The purpose of Sarbanes-Oxley is "[tJo protect investors by improving he "ccuracy 

and reliability of cQrporate disclooures made pursuant to the securities laws, al d l'or other 

purposes:" H.R. 3763, Pub, L. 107-204, July 30. 2002. The Act is based upon th noiion that 

the financial markets will operate efficiently if the public is fully infooned. T e Act falls 

I Seclion 806 is codified in Tide 18, Pan I, ChapTer 73 ofrhe Uniled States Codt-"'Obstruclion of JuS! e" 

7 
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primarily under the umbrella of 5ecuriries regulation, a violation of Section 806 is violation of 

the securities laws. 

A review of the history and purpose oflaws regulating the securities industry lends 

guidance to analyses under Sarbanes"Oxley and serves to fill in some legislative gap in the 

statute where Congress may have assumed an understanding of concepts implicit in ese laws, 

concepts that have to date, with limited but notewOIthy exceptions, been entirely dis] garded. 

Such a review is appropriate, paIi because the Securities Exchange Commission is cJ urged with 

interpreting SOX ancl Section 806. See 15 (j,S,CA § 7202, See 111.\'0 Ll1w.wn v. ·11R. LIC. 

2010 WL 1345153, "17 (D.Mass. 2010) 

I find no provision of SOX that delegates ruk-making authority to OSHA the 
Department of Labor, although a provision of th~ act explicitly delegates such 
authority to the SEC. 15 USC. § n02(a). OSHA did not invoke any aut rill' 
to interprCI the statute in promulgating 29 C.F.R. § 1980 101. Moreover, 0 HA 
summarized the rule as establishing "the procedures and lime frames 1'0 the 
handling of discrimination complaint" under SOX. 69 Fed.Reg. 52, I 04, 52 J 04. 
OSHA goes on to state that "[t]hese rules are procedural in nature and 111' 1701 

inlended 10 provide inlerpretalions of lhe Act" Jd. at 52,105. OSIIA was 
apparently defining the terms used in its own regulations fbr the proce ures 
involved in Section 806 complaints. OS!lIl 's regulation and comments d not 
constitute an exercise of authorily to inlerprel the slOtule, I1nd warm no 
deference under Chevron, 

Lawson, at * 17 (emphasis added). 

Plaintiffs Section 806 claims have been routinely denied historically perh ps because, 

with few exceptions, CDUns and agencies tend to work with what they know, An this makes 

sense from an economic perspective. Cost-effective use of already scarce judici I resources 

always makes sense. But attention must be paid when the analyses of remedi k:gislation 
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continually rhwarrs the pmpose or the statute. In September 2008, rhe Wall S reer Journal 

reported thar 

the government has ruled in favor of whistleblowers 17 times out of ,273 
complaints filed since 2002 [according to United States Depaltment of abor 
records). Another 84 J cases have been di,missed. Many (!l the di.wnissal.I' were 
made on Ihe grounds that employees worked for a corporate subs! iary 
[according TO Professor Richard Moberly, a Universiry of Nebraska law prof SOL 

Jennifer Levitz, Whisrleblowers Are Left Dangling, WALL ST, 1., Sepe 4, 2008 (emp asis 

added), 

As another advQcate has pointed out,2 on the very day that SOX was signed i to law­
July 30, 2002-President George W, Bush issued a Statement on Signing the Sarban s-Oxley 
Act of 2002, Former President Bush stated 

Today I have signed into law H,R, 3763,. "An Act to protcct invcslO by 
improving the accuracy and reliability of corporate disclosures made pursu t to 
the securities laws, and for other purposes," The Act adopts tough new pravi IOns 
to cletcr and punish corporate and accounting fraud and corruption, ensure j stice 
for wrongdoers, and protecl the imcreSLS of workers and shareholders. 

****** 

Several provisions of the Act require careful cons/ruction by the execurive b/ II1ch 
as it faithfully executes the Act. 

Given that the lcgislative purpose ofSeetion 1514A of title 18 of the U,S, ode, 
enacted by Section 806 of the Act, is to protect against company retaliatio for 
lawful cooperation with investigations and not to de tIne the scope of invesli live 
authority or to gnmt new investigative authority, the executive branch 'hall 
conslrue Section J5J4A(a)(J)(B) as referring 10 invesligOlions Clurhorized b Ihe 
rules of the Senate or the Howe o/RepreSen/Q/ives and conducledji/r (J pi )per 
legislalive purpose. 

George W. Bush 
The White lJouse 
July 30, 2002 

2 Jason A, Archinaco, Ssg" Whlte and Williams LLP, represented UBS whistkblower Timothy P. Fly n, before the 
United Stales Departmenl of Labor (OSHA, 

9 
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Thus, on the same day that SOX was enacted, former President Bush attempt d to gut the 

act and directed the executive branch (including administrative agencies) to gu lhe act by 

construing 1514A(a)( I )(B) as only protecting empmare whistlcblowcrs' disci sures to a 

Congressional commillee already conducting an investigation. One would not norm lly expect a 

President to sign a bill into law and then issue an executive order later that same d' . indicating 

that thc Act is not to be construed as written. But this may provide a level of insight s to why--­

nBarly eight years ajier SOX was enacled-we still have no real workable te~t for etermining 

Section 806's scopc. The specific issue whistlcblowcr protcction for repons to 1Cmbcrs of 

Congress was resolved aliel' the amhors or Section 806--Senators Patrick J Leahy an Charle8 E. 

Grassley-engaged in correspondence with the White House and then Solicitor oj' L Or Howard 

Radzely (the White House stated that the scope of 18 U.S.c. 1514A "will U limately be 

addressed by the CQurts. ") 149Cong. Rec. S 1725-0 1. 2003 WL 193278 (January 29, 003). 

But this does not mean thal the executive brcmch wanted Section 806 addressed b the courts. 

Nor does it mean thut the executive branch did not pick up its cue from President ush's SOX 

signing statement. As set forth below, the "integrated enterprise test" -histOrically .nc1orsed by 

the Solicitor of Labor--scrves to deny SOX whistleblowers redress fOT violation of ectioJl 806 

An amicus brief submitted by the Solicitor of Labor in 2008 espoused JUSt stle a test and 

advocatcd just such a result. 

Ms. Johnson believes that the Board genuinely seeks a test that serve to protoc1 

whistleblowers to the fullest possible extent but also limits the scope of Section 8 6 to claims 

that, directly or indirectly, implicate and relate to any sort of fraud againsl shareh ders Or the 

10 
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statutory provisions cited in Section 806. Ms. Johnson submits that thc Board InUSt rcvicw 

Section 806 claims and eovcrage undcr the well·settled body of securities law. 

The Sarbanes-Oxley Act 0[2002 ("SOX") is a securities slatmo. A violatior of SOX is a 

violation of the Securities Exchange Act of 1934.15 U.S.c. § 7202(b)(1). Therefor. a violation 

of SOX Section 806 is a violation of the Securities Exchange Aet of 1934. 

The SecuriTies Exchange Aet of 1934 provides in relevant part: 

(b) Enforcement 

(I) In general 

A violation by any person of this Act. any ruie or regulation (!! the Commi sion 
issued under this Act, or any rule of the Board shall be treated for all purpo I=s in 
the same manner as a violation of the Securities Exchange Act of 1934 (15 U S.C. 
lJ!a ct .. segJ or the rules and regulaIions issued thereunder, consistent wit the 
provisions of this Act and any such person shall he suhiecllo the .)'ame pem lies. 
and fo the same extent, Clslor a vio/arion ofrhat Acr or such rules Or re!!,ulalir ns. 

15 USc. § n02(b)(I) (emphasis added). 

The reference [0 "this Act" in the text of IS U.S.C.A. § n02(b)(I) is to [he 

Sarbanes·OxIey Act of2001: 

HISTORICAL AND STATUTORY NOTES 

Revision Notes and Legislative Reports 

2002 Acts. House Conference Rep0l1 No. Ifl7.:6lQ and Statement by Presi ent, 
sce 2002 U.S. Code Congo and Adl11. News, p. 542. 

Rcferences in Text 

This Act, referred to in text, means the Sarbanes-OxJey Act of 2002, Pub.L. 07-
204, July 30, 2002,116 Stat. 745, which enacted this chapter [lS U.S.CA <; lQJ. 
et seq.l. IS U.S.CA. §§ 78d-3, 780-6, and 78kl£, and I R U.S.C.A. S8 13 8. to 
I3S0, 1514A, 1519, and 1520, amended _1 J US.CA § 523, 15_kL.S.C.A. Q~ 7h-
1, 77s, 77t, 78c, lSi·I, 781, 18m, 78o. 780-4, no-5, 78p, lllg, 78q-l, 78u. Z~, 

II 
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Jd. 

7811-2, 78u-3, 7811: 80a-41, 80b-3, and 80b-9, 18 U.S.CA §§ 1341, 1343, 512, 
and 1513, 28 1J.S.CA § 1658, and 29 U.S.CA. §§ I 021..lill, and 1132, en ctcd 
provisions set out as nmes LInder 15 lJ.S.c./\ ~§ 78a, 1!l.Q:.§. L8.n. and 720 , .L~. 
U.S.CA. §§ 1341 and 1501. and 28 U.S.CA, ... §JJi58. and amendcd provisio s SCl 

out as notes under 28 U .S.CA. S ~l)4. 

1410151032 

Thus, publicly traded companies violate the Securities Exchange Act of 1934 vhen the 

company takes prohibited actions dell ned in Section 806. 

Section 806 mirrors the intent and purpose of [he Securitics Exchange Act a 1034. Like 
SOX, the Securitie~ Exchange Act of 1934 is "remedial and is to be construed libe ally. It has 
been interpreted as requiring ol1ly some indirecl means of discipline 01' influence s rt of aCllIal 
direction lO hold a 'controlling person' liable." Myzei v. Fields, 386 F.2d 718, 38 (8 th Cir, 
1967), cerl. denied, 390 U.S 951, 88 SCt. 1043, 19 L.Ed.2d 1143 (1968) 

In addition to providing protection from retaliation by "any ofIicer, employe . contraclOr, 

subcontractor, or agent of such company", Section 806 provides prOlecIion fr 

retaliation by any "person" who violates the statute 

b) Enforcement Action.-

(I) In genera\.- A person who alleges discharge 01' other discrimination by ny 
person in violation of subsection (a) may seek reliefullder ~ubsection (c), by 

15 U.S.C JSI4(A)(b)(emphasisaclded). 

unlawful 

Thus, the broad scope of protections afforded uncler Section 806 is evident () Ihejilce of 

{he slarure. The broad scope of Section 806 was l11tended by the authors of Section 8 6: 

We want to point out, as clearly and emphatically as we can, that there is si ply 
no basis to assert, given [the broad language of Section 806], that employe s of 
subsidiaries of the companies identified in the [Section 806] werc intended he 
excluded from its protections. 

Letter to Secretary of Labor Elaine Chao (Senators Patrick J. Leahy and Charles . Grassley), 
September 9, 2008. 

12 
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The scope of Section 806 was acknowledged and reinforced in Wallen v. De ilsche Bank 

AG, 2008-S0X-70 (March 23, 2009): 

While it is obviously accurate to note [he absence of a specijiG referen'f [0 

subsidiaries in Seci ion 806, it is equally accurate to note lhat subsidiarie . (Ire 
subject to the regulatOl)i reforms required by Sarbanes-Oxley th ugh 
requirements imposed upon their corporate parems. Thus, subsidiaries ar nOI 

routinely accorded separate identities under Sarbanes-Oxley:. nor are they 
regulated separately. Rather, Sarbanes-Oxley reforms permeate [he subsid Iries 
through obligations or restrictions imposed on their publicly traded par t to 
communicate_. maintain, and enforce tlnancial and accounting reforms throu houl 
ils subsidiaries. .. Although nOl, in most instances, mentioned in a par! 'ular 
provision, lhe subsidiaries comply because the publicly traded parent Gomp ny is 
responsible fiJI' en/i)l'cing their complianGe, and it has the authority an the 
control to enforce its will. 

Wultel'S, at 21 (emphasis added). 

The scope of the Securities Exchange Act of 1934 is similarly broad. "Person" is de ined 

as under the Securities Exchange Act of 1934 as follows: 

The term "person" means a natural person, company, governmenL or po tical 
subdivision, agency, or instrumentality of government. 

J 5 U.S.c. § 78c(9). 

The broad protections afforded SOX whistkblowers under Section 806 are cl a1'. Section 

806 provides in relevant part thal no "officer, employee, contractor, subcontractor, . agent of [a 

publicly lraded company] may "discharge, demote, suspend, threaten, harass. or n any other 

manner discriminate against an employee in the terms and conditions of employmel . because of 

any lawful act done by the emplo)'ee-

(J) to provide information, cause information to be provided or olherwise . ssisl 
in an invesligation regarding IJny GOnducl which the employee reasonably bel eves 
constitutes a violation of Section 1341, 1343, 1344, Or 1348, ony ru or 

13 
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regulation of lhe Securities and Exchange Commission, or any pro,,/si /1 of 
Federuflc:rw refoling toft-aud againsl shareholders . ... ,. 

18 U.S.C. 1514A(a)(1) (emphasis added). 

141017/032 

Ms. Johnson has previously subtnilled that the proper test for determining co erage under 

Section 806 is whether a subsidiary's revenue is incilided in the consolidated finullci I statements 

oflhe publicly traded parent company. Ms. Johnson submits that slIch a test approp ately 

balances the competing concerns of protecting whistleblowers to the fullest extent p siblc and 

exposing publicly traded corporations to unlimited liability for claims that may be u clatcclto 

fraud against shareholders or the statutory provisions referenced in 18 US.C 1514A A 

"consolidated financial statement test" is easy to administer and serves the purpose 0 

protecting the public, shareholders, and Americans' confidence in the 
marketplace. Congress enacted SOX as a direct response to the fraud perpe ated 
by Enron Corporation (now known as Enron Credit Recovery Corporali 11)­
through the misuse und abuse of its shell corporations and subsidiaries. . .. Jt is 
unreasonable to argue that subsidiary corporations would 110t be covered b ' the 
whistleblower protection provisions of SOX. 

Letter to Secretary of Labor Elaine Chao (Senators Patrick 1. Leahy aJ1d Charles . Grassley), 
September 9, 2008 

Ms. Johnson proposes that Section 806 analysis must start with the securiti laws. The 

best formulation for Section 806 coverage to date is, in fact, a "consolidated financ I statement 

tCSt". As the AU stated in Morefield v. Exelon Service, 2004-S0X-00002 (January 8,2004) 

[aJ publicly traded corporation is, for Sarbanes-Oxley purposed, the sum fits 
conslituem units; and Congress insisted upon accuracy and integrity in fino cluf 
reponing at all levels of the corporate structure, inciuding the non-publicly Ii Ided 
subsidiaries. [n this context, the law rccognizes as an obstacle no int mal 
corporate barriers (0 the remedies Congress deemed nccessary. It im sed 
reforms upon the publicly traded company, and through iI, to its entire corp rate 
organization. 

14 
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Id. (emphasis added). 

Thus, the Board may (and perhaps must) look to the well-developed (and ong-senlcd) 

theories of liability and redress in the decisional law and regulations interpreting a d enforcing 

the Securilies Act of 1933 and the Securities Exchange Act of 1934. SOX falls pri larily under 

the umbrella of securiries regulation, a violation of Section 806 is a violation of t e securities 

laws, The purpose of Sarbanes-Oxley is "ltjo protcct invcstors by improving the ccuracyand 

reliability of corporate disclostires made pursuant to the securities laws, and f()r oth r pUll)OSeS," 

H,R, 3763, Pub, 1. 107-204, July 30, 2002. 

B. Section 806's Title Does Not Controllnlcrprctations Of The Stlltute 

Unfortunately, whistleblower protection ha, been denied on the basis of S c\;on 806'$ 

tille: "Whistlcblowcr Protection for Employees of Publicly Traded Companies" . (emphasis 

added), See Rao v, Daimler Chrysler Corp., 2007 WL 1424220 (ED, l'vlich. M' 14, 2007) 

("Congress ollly listed employees of public companies as protected individual, un er § 1514A 

and it is no! the job of this Court to rewrite clear statutory ted'); Brady v Ca/yon Se urities,406 

F,Supp,2d 307 (S,D, New York Nov, 8,2005) C'A specific requirement, , , is that d endant be a 

publicly traded company"), 

While the title of " ,tatute J11U,t be considered when interpreting an a . "it is the 

su/7Slance ofthe law, rather than the designation or name given it by thc legislativc body that i, 

controlling, Sutherland Statutory Construction, Vol. 2A 47:3, at 284 (Statutes a d Statutory 

Construerion, West 2009) (emphasis added), "A statutory heading is 'but short-hand 

reference to the general subject matter involved"'. Lawson v, FUR LLC, 2010 L J 345153, 

15 
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*12 (D.Mass. March 31, 2010) (ciling Brotherhood a/R.R. Trainmen v. Bullimore Ohio KR. 

CO,3}l U.S. 519,528,67 S.Ct. 1387,91 L£d.l646(l947)). 

"If the hill title is general and c()mprehensive, it will be liberally construe to embrace 

any provision directly or indirectly related to the subject expressed in the title d having a 

natural connecrion ro if." Sutherland Statmory Construction, Vol. I A, 18:7, at 29 'tatlltes and 

Statutory Construction, West 2009) (emphasis added). A title lleed not "sp ify all the 

provisions of an act." !d. at 18:9, page 87. "Numerous provisions may included a riefgeneral 

title, and the title need not, and should not, be an index to or an abstract of the nlen!" of a 

statute. Pm1iculars are to be found in the aCI, nor in the title. (emphasis in 0 iginal) A 

descriptive heading (not a title) does not constitute part of the stamte and does no control the 

interpretation o/rhe srarute." 1d. at 18:11, pages 95-96. (emphasis added). 

The "pmticulars in the act" in the instant case do extend coverage to sllbsic aries in [he 

form or "ofHcer[sJ, employee[s], contractor[s], subcontraclOr[s] or agent[s]" of pu licly traded 

compames. 15 US.C 1514A(a). Ms. Johnson submits that subsidiaries of pu licly traded 

companies are categorically included by Section 806 on the basis of Morefield and I Iren Ms. 

Johnson abo respe<;tfully submits that the "consolidated finam;ial statement" (est suftieiemly 

balances the competing interests and most importantly, provides a roadmap for 'ection 806 

claims going forward. 

C The BoaI'd May Lo()k To The Well-Developed Budy Of Securities aws In 
Determining Liability Under Section 306 

The securities laws in this coumry have long attributed secondary or "con ral person" 

liability to prevem a parent corporation from using subsidiaries to act in their place a d do things 

16 
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that the parent corporation itself is forbidden to do under federal securities laws. AI other theory 

behind "control person" liability is that the corporate parent is in the best positil 1 to design. 

maintain. communicate, and enforce guidelines throughout the corporation. 

The Securities Exchange Act of 1934 provisions provide in relevant part: 

Sec. 20. Liability of Controlling Persons and Persons Who Aid and bet 
ViQ\ations. 

(a) Every persoll who, directly or indirect!y, controls any person liable unde (InY 
provision lithis Au or oj' any rule or regulation therellnder shall also be able 
jointly and severally with and 10 the same cxwm as such comrolled person t any 
person to whom such controlled person is liable, unless the controlling p rson 
acted in good failh and did not directly or indirectly induce the act or ~Gts 

constituting the violation Or cause of action. 

15 U.S.C. 78t (emphasis added). 

The SEC defines "control" as '"the possession .. dire(·t or indirect, of the po 

direct or cause the direction ofrhc managemenl and poliCies oj a person, whelher th, ugh 

the ownership of voting securities, by contract, or otherwise." 17 C.F.R. § 240. b-2 

(emphasis added). 

SecIion 20 of thc 1934 Aet nowhere requires active participation in the pri Jury 

violation. And becausc Section 20 sounds in strict liability. there is no showing req ired 

with respect to the culpability of the control person. A Complainant only need sho that 

the "individual corporate defendants controlled an entity that violated the secu ilies 

laws." In re Twin/a" Corp. Seclirities Litigation, 103 F.S\lpp.2d 193, 208 (E.D.N. Jul. 

5, 2000). It is a long-settled rule of law that for purposes of control under the sectt ities 

laws and regulations, influence can be an element of control. Chromal/oy Ante ican 

Corp. v Slin Chemic(I/ Corp., 611 F.2d 240 (8,1; Cir. 1979). 

17 
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A publicly traded parem corporation can be characterized as a "control perso "on 

a number of levels: 

1. Section 402 of SOX places responsibility for establishing and maint ning 

internal controls on the publicly traded pMent Wl11pollY'S principul executive ortlce and 

principal financial officer: 

Section 402(4) of Sarbanes-Oxlcy requires the principal executive offi er and the 

principal financial officer 111LISt celiify in each annual or quarterly report that: 

*** 

the signing officers are responsible for establishing and maintaining m rnal 
controls and have designed such internal controls to ensure that III 

information relating to the company ancl its consolidaled subsidiaries is lade 
known to such officers by others within those entities, pm1iculariy durin the 
period in which the periodic reports are being prepared. They lllLI;;t abo laVe 
evaillated the ej}ecliveness (~lthe company's internal cunlral" as 0 r a date ithin 
90 days prior to the report and presented their conclusions about the effectiv ness 
of their internal controls based on their evaluation as or that date. (emp lusi;; 
added). 

2. The Securities Exchange Act of 1934 requires 

Every issuer which has a class of securities registered pursuant to Section 7 1 of 
this title and every issuer which is required to file reports pursuant to Se lion 
78o(d) of this title ;;hall-

****** 

(B) devise and maintain a system of imernal aceoumin?, controls suftlcie t 1O 
provide reasonable aSS\lranCes that-

(ii) transactions are recorded as nece;;sary (1) to permit preparati 1 of 
financial statements in conformity with generally accepted acco\! ting 
principles or any other criteria applicable to such statements. and ( ) to 
maintain accountability for assets .. 

18 
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IS Ij,S,CA 78m(b)(2)(B)(ii) (emphasis added), 

See also Smith v. Corning, 496 F,Supp2d 244, 249, n.l (WD, New York 2007): 

It is clear that 13(b)(2) [15 U.S.c. § 78m(b)(2)j and the rules promul ated 
thereunder arc rules of general application which were enacted to (I) ass,l!' 
an issuer's books and records accurately and fairly reflect its transactions' lhe 
disposition of assets, (2) prolect the integrity of the independent audit of i suer 
tlnancial statements that are required under the Exchange Act, and (3) pr note 
the reliability and completeness of financial information thm issuers are req ircd 
to file with the Commission or disseminate to the Exchange Act. 

(citing SEC v, World-Wide Coin Investmenls, Lid, 567 F,Supp. 724, 747 (O.c. G" 1983) 

@022/032 

A corporation . violates the Secllriries Exchange Acr of 1934 when it "knowingly 

circumvent[s) or knowingly faills) IO implement a sysrem of internal accountil controls:' 

Sequeira v. KB Home. 2009 WL 6567043, *12 (S,D. Texas 2009), 

Control person liability can be established by virtue of officers and directors ignatures 

on annual reports and registration statements, In re Wor/deom, Inc" Securilies Lilir;< ion, 294 

FSllpp.2d 392 (S,D, N,Y, 2003) 

[TJhe ruling here reflects the scheme established by Congress, It has impo ed a 
heighlened pleading slandarcl for a Section lOeb) claim but not for a Section O(a) 
claim, (citarion omirted), If a plaintiff succeeds in pleading a Section O(b) 
violation, then Congress has determined thar those who control that violatOl may 
be sued too Finally, as a practical matter, just what is a signatwe on an SEC tiled 
document meam [Q represent if it does not represent a degree of responsibili 'for 
the material contained in that documcnt" The very fact lhal a director i~ req tired 
to sign these critical documents charges the director with power ove the 
documents and represents to the corporation, its shareholders, and the publi that 
the corporation's director has performed her role with sufficient diligence th she 
is willing and able to stane! behind the infol111ation contained in those docu.n n[s. 
1\s the SBC explained when it announced the requirement in ] 980: 

Wirh an expanded signature requirement, the Commission anticipates that 
directors will be encouraged to devote the needed atwmion to reviewing the oml 
10-K and to seek the involvement of other professionals to the degree nece sary 
to give themselves sufficiem comfort, In the Commission's view, this ded 
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l1le~sure Or discipline is vital to the disclosure objectives of the feder~1 sen ities 
laws, and outweighs the potential impact, if any, of the ~ignature on legallia ilily. 

Id at 420 (citing Integration of Secllrities ACI Disclosure Syslems, Amendments to SEC 

Rules 17 C.F.R Pans 229, 231, 239, 240, 241 & 249, Releases Nos. 33-6231, 34-1 114: 

AS-279, 45 F.R 63630 (Sept. 25, 1980). 

@J023/032 

See In re Worldcom, Inc, Securities Litigariol1, 294 F.Supp.2d 392, 419-420 (S,D, N Y. 2003) 

Baving dlOsen to speak to the investing public through the issuance of the a aJyst 
repolis, they had an obligation to communicalC in good faith and to di lose 
material information. To the extent that therc is a substantial likelihood t at a 
fuller and more specific disclosure of their relationship to WorldCom would have 
been considered by a reasonable person to be importam whcn dcciding, bas d on 
the information conveyed in the analyst repons, \0 buy or sell Worl 'om 
securities, then the omission of that disclosure may be found by a fact fin r to 
have been a material omission. 

ld. at 431. 

The Wor/deom court also indicated that if Section 20(a) contained the req irement that 

scienter be plcadcd and proved, there would be little purpose served by Seclion O(a) since a 

defendant who acts with scienter is liable under Section 10(b), In re Worldcom, at 420 n18. 

Thcre is no question that a publicly traded parcnt company benefits from ts corporate 

parenthood, Or that such a parent company would communicate 10 its corpor te "family" 

financial accounting and corporate governance policies to achieve financial o,,)s. A 

communication, for example, by an executive to a subsidiary employee that the mploycc is 

responsible for adhering to strict corporate financial guidelines would surely . "eate in the 

employee's mind the idea that the author of the communication had the power affect the 

employee's employment status, 

As Ms. Johnson stated in her Motion to Reopen Evidentiary Record & l'or elief From 

20 
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Judgment, weakncsses in corporate internal controls are the precursor to financ I reporting 

misstatements and ultimately, fraud on the market and on investors. Such fr ud directly 

implicates Section 806: "Defects in procedures for monitoring financial results and ntrols have 

been blamed for recent corpo!"d(e failures." (citing Title III-CorpOfale Respo!1sibili ,Report of 

the Committee on Banking, Housing, and Urban Affairs of thc Unitcd Slate Senate to 

accompany S. 2673. July 3. 2002 ("Corporate Responsibility Repol'l") in Sarbanes- xlel' Act of 

2002: Law and Explanation, p. 175, cds. J. Hamilton, T. Trautmann. Th Corporate 

Responsibility report iterates that under Sarbanes-Oxley, "management IS res ol1sible for 

creating and maintaining adequate internal controls" Id. at 180. 

If a corporation has adequate internal conuols that are adhered to, the adhere ce may go a 

long way toward avoiding liability under the Sarbanes-Oxley and similar seeuriti s laws and 

regulations. In thm same vein, if a corporation has internal controls that are consistently 

disregarded so that financial goals may be met. management is responsible and may lot delegate 

that responsibility 

Because the Securities Exchange Act of 1934 is remedial legislation, ourts have 

generally recognized that the "control person" provisions should be broadly in(erpr led. S((.ldiC! 

Oil and Uranium Co. v. Wheelis. 251 F.2d 269, 275 (10th Cir. 1957)J "BecalJse c trol person 

liability is deemed to be separate and distinct from the liahility of the controlled pers n, an action 

maybe brought against a corporation or similar emity as a control person 11'il17o" Joining the 

individual employees, officen or agenrs alleged to be the primary violators, and thaI conversely, 

individuals alleged to be control persons of all entity may be sued under a control p rson theory 

)"It is an old maxim ofd)e Jaw thm a person will not be permined to do inclirect!y Whfll he cannOl do rccl!y," 
Sradia Oil and UranlUl11 Co. v. Wheelis, 151 F.2d 269. 275 (10,1> elr. 1947). 
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without joining the entity." 183 A.L.R. Fed. 141 at 2[a] (citing 111 re CiliSource. t·. Securilies 

Litigation, 694 F. Supp. 1069 (S.D.NY 1988): Keys v. Wolfe. 540 F. $upp. 105 (ND Tex 

1982), judgment rev'd on other grounds, 709 F.Zd 413 (SIn Cir. 1 \183): Kemmerer v. Yeave}'.445 

F.2d 76 (71n Cir. 1971); Briggs v. Siemer, 529 F. Supp. 1155 (SD Iowa 1981) 

And while control person liability is secondary in nuture, "liability need nQ be cetLllllly 

visitcd upon the primary violator before a controlling person may be held liable fa the primary 

violator's wrong" fl1 re Cilis()urce. lnc. Securiliey Litigation, 694 F. SLlpp. 1069, 1077 

(S.D.N. Y. 1988). "Liability of the primary violator's wrong is simply an element f proof of a 

Section lOra) claim .... " ld. A plaintiff "need not proceed against the principal perpetrator, 

nor need the principal perpetrator be identified in the complaint." Securities. at 'I Exchange 

COl11mis.)·iOI1 v. Savoy ["au.llrle.\'. fnc., 587 F.ld J 149, 1170, n.47 (D.C. Circuit 1977) 

D, The Level of Ownership of >l Subsidiary Does Not Playa Factor In Se tion 806 
Coverage 

As stated above, Section 806 coverage extends to subsidiaries by virtue of th l1alllTe and 

structure of a publicly traded corporation, the long-considered theories of Ijabili ' under the 

Secllrities Exchange Act or 1934, and the inclusion of subsidiary revenue in the pu liely lraded 

parent's consolidated financial statements. Section 806 coverage calegorica Iy includes 

subSidiaries. As Ms. Johnson submits supra, non-publicly traded subsidiaries are a cots per se 

of the publicly traded parent company, the analysis should be per se coverage for su sidiaries of 

publicly traded companies. 

B\1l cven if the Board decides that the level of ownership does playa fact in Section 

806 coverage. the Board may once again turn [0 the securities laws for guidance. '1'1 c Securities 
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Exchange Act of 1934 indicates thatfive percent (5%) interest in a security is suffi ient interes[ 

to require the reporting of that interest: 

(d) Reports by persons acquiring more than five per centum of certain 
classes of securities. 

(I) Any person who, aHer acquiring directly or indireclly the beneficial own ship 
of any equity security of a class which is registered pursuant to Section 781 0 this 
title ... is direedy or indirectly the ben~flclal owner of more than 5 per cent m (!/ 
such class shall, within ten days after such acquisition, send to ihe issuer frhe 
security at its principal executive office. by regislereci or certitled mail, se d to 
each exchange where the security is traded, and file with {he Commlssi n, a 
statement containing such of the following information, and such addi ollal 
information, as the Commission may by rules and regulations, prescri e as 
ne"essm:v ur appropriate In (he public interest or/or the profection of invest '8--

(A) the background, and identity, residence, and citizenship of, and the nat e of 
such beneficial ownership by, such person and all other persons by whom r on 
whose behalf the purchases have been or are to be effected; 

(8) the source and amount of the funds Or other consideration used Or to be used 
in making the purchases, and if any pan of the purchase price is represented or is 
to be represented by funds or other consideration borrowed or otherwise obt ined 
for the purpose of acquiring, holding, or trading such security, a description fthe 
transaction and the names of the panies thereto. except that where a sour e of 
funds is a loan made in the ordinary course of business by a bank, as dctln d in 
Section 78c(a)(6) of this title, if the person tlling such statemem so request, the 
name of the bank shall not be made available to the public; 

15 USC § 78m(d)(I) (emphasis added) 

(C) if the purpose of the purchases or prospeclive purchases is to (lequire ('( ?tro/ 
of the business of [he Issuer of rhe securities, any plans or proposals which such 
persons may have to liquidate s\lch issuer, to sell its assets to or merge it wit any 
other persons, or to make 'my other major change in its business or corp rate 
structure; 

15 U.S.C. § 78m(d)(l)(C) (emphasis added). 
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n. Non-Publicly Held Subsidiaries Are Agents Pel' Se of PUblicly Traded C mpanies 

The difficulty of creating and applying an agency test for purposes of Sectio 806 

coverage is apparent when one e\ln,idcrs thal nearly all c()url~ reviewing ScctiOJ 806 

claims have dismissed the claims on the basis of agency not shown by the Compla ant. 

C/ Waller; v, Deulsche Bank AG, 2008-S0X-00070, at 9, )19 (March 23, 2009) , the 

AU staled in Wallers, 

Id. 

[NJothing has changed since July 2006, whcn Professor [RichardJ Mo crly 
completed his study. to alter his conclusion that the results of his de iied 
analysis: 'demonstrate that administrative decision makers, ,in some ases 
misapplied, Sarbanes-Oxley's substantive protections to the signi cant 
disadvantage of employees." 

Ms, Johnson has previously suggested that the Morefield cOlin had it exac Iy fight: "A 

publicly traded corporation is, for Sarbanes-Oxley purposes, the sum of its constitu nt units and 

Congress insisted upon accuracy and integrity in fll1aneial reporting at all levels oft e corporale 

sfruclure, including Ihe non-publicly Iraded subsidiaries," Morefield v, Exeion, 2004-S0X-

00002 (AU Jan. 28, 2004), (emphasis added). 

The Klopfenslein decision gave further guidance on the issue of s\lbsidia coverage. 

employing agency analysis, As the Board stated in Klopfenstein I, "[ w Jhelher a j)aI1icular 

subsidiary or its employee is an agent of a public parent for purposes of the SO employee 

protection provision should be determined according to principles of the general co mon law oj' 

agency. General common law principle, of agency are set fOJ1h in the Restatement f Agency, a 

'useful beginning point for a discussion of general agency principles.' Althougb 't is a legal 
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concept, 'agency depends upon the existence of requiredfi'lctual elements: the ma festatiol1 by 

the plincipal that Ihe agent shall act tor him, the agent's acceprance of the llndena 'ing and the 

understanding of the parties that the principal is to be in control.' Rest. 2d A en. § 1 (1), 

comment b." Klopfenstein J, at 14·15 (emphasis in lhe original), 

The Walters COlln refined and enhanced the Mor~field and Klop/imslei reasoning, 

rejecting the notion that the Section 806 whistleblower provision was primarily a lab r law: 

[Pjroof of agency for lInancial reporting purposes Or even the commissi( n or 
ll-aud that may wipe out the equilY of public shareholders has Dot been Cae ored 
into the 3clministrative labor law decisions denying Section 806 coverage_ 
Instead, whistleblowers have been required to prove that they worked r a 
subsidiary that acted as an agellt on behalf of the principal parent for pers nnel 
matters or employment matlers related to the whistleblower; and the bl den 
ereCled a /imnidable, if not in I110st instances an insurmountable, obstac e to 
coverage. 

If Congress wanted to encourage corporate insiders to monitor and r port 
financial ti-uud and deceplion, and clearly it did, very little in cases that appl ' the 
labor law lest and deny that protection seems consistent with that goal. T the 
contrary, any employee of a subsidiary familiar with thc labor leSl case law light 
still find it difficult to ignore the advice of the attorney who advised Enron 'thc 
minimal risk associated with the Ienninaling of a whistleblower. Yet even ore 
important, the burdens and hurdles associated wilh proof of agency for labo law 
purposes seem misdirected and unnecessary not only because Scction 806 
imposes direct responsibility on the publicly traded company, but also be lIse 
Section 806 is fundamentally an antifraud law, not a labor law. This, moreov r,is 
110t an isolated fringe assessment foundering about in a sea of contrary opini n; it 
is the unanimous consensus of every SenalOr who commented on the i sue 
About this, the legislative history is crystal clear. 

Section 806 ... docs not protect employees for the sake of improving their bor 
standards or conditions. Whistleblowers can act On a wholly voluntary basis and 
if they remain silent, their jobs are not in jeopardy. They can "get along" if hey 
"go along". Inaction and silence will provide all the protection they need. Yet, 
the primary goal of Section 806 is not labor protection_ . Although it u~e job 
protection as the method to achieve its purpose, the whistleblower prote tion 
provision in Section 806 is intended by Congress to serve as a vital anti 'uud 
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reform designed to protect public investors by creming an environment in hieh 
whistleblower" can come forward without fear of losing their jobs. 

Walters v Deulsche BankAG, 2008-S0X-00070 (March 23, 2009). at 8-9 (emphasis eleled). 

I4J 029/032 

Restatement Od) of the Law Of Agency (,·Restatemenl 3d") lends some lidance and 

provides in relevant part: "An agency relationship arises only when the elements Sl eel in §1.IO 

arc present. Whether a relationship is characteri7,.ed as agency in an agreement bet een parties 

or in the context of industry or popular usage is not controlling:'. "Whether a relati ship is one 

of agency is a legal conclusion mude after an assessment of the facts of the relatio 

application of the law of agency to those facts Allhough agency is a consensual dationship, 

how the parties to any given relationship label ii is not disposirive. Nor does pwfy 

character/zalion or nonlegal usage control whether (In agent ha.)' al1 agency relafio 'ship with a 

particular person as principal." Res!. (3d) Agen. § 1.02, comment a (emphasis a ed). ··It is 

essential to the common-law definition of agency that lhe party designated as prin ipal has the 

right to contrOl the party designated as agent and that the party designated as agent '[ on behalf 

of the party designated as principal. ... 11 is appropriale for rhe CO uri ro consider ihether the 

parties characlerizalion serves a function other Ihan circumventing an olherwis -applicable 

stmute, regulation. or rule of law, or invoking a sratute, regulation, or rule of 1m ro limil or 

preve/7tliabiliry." Rest. (3d) Agen. §1.02, comment b (emphasis added), 

·'[U)nder com1l10n law principles, a principal is liable for the deceit ( his agent 

committed in the vcry business he was appointed to carry out. This is true eve though the 

latter's specific conduct was carried on wilhout knowledge of the principal." My; I v. Fields. 

3~6 F.2d 718, 738, (8'" CiL 1967), cert. denied, 390 US 951,88 SCt. 1043,19 L Fd.2d 1143 

(1968) "[W1here the evidence show lhe 'eomrolling person' is the aClual imended b neticiary .. 
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. 'contro)' under the [Securilles Exchange ACI of 1934] does not require know dge of the 

speei!1e wrongdoing any more than a principal must know in advance of his agent' fraud." ld. 

"[OJne cannot do indirectly through anolher what he cannot do himself" Id al739. 

III. The Integrated Enterprise Test Is Inapplicable to Section 806 

The "integrated enterprise" test was developed by the National Labor Relatio s Board for 

purposes of determining whether two entities were sulliciently related to meetthejlll ·.l'Ciictionul 

requirements of labor and anti-discrimination statutes. Radio and Television Board ·echs. 

Local Union 1264 v. SrOCldmYI Serv. of Mobile, Inc 380 US 255 (1965). See Cll.W eanol'l v. 

Component Tech COlT., 247 F3d -186 (3 'd Cir. 2001) The test focuses on "eeonomi realities" 

rathcr than on corporate formalities. ld 

Ms. Johnson submits that a "jurisdictional tesC has no place in Section 806 a alysis: 

The place to start in rethinking the proper standard is with the purpose, so fa! as il 
can be discerned, of exempting tiny employers from the antidiscrimination ws. 
The purpose is not to encourage or condone discrimination; and Congress lUst 
realize that the cumulative effect of discrimination by many small finn>; cou d be 
substantial. The purpose is to spare very small 11rms from thc potemially cru ing 
expense or ma>;leting the intricacies of the antidiscrimination laws, establi ing 
procedures to assure compliance, and defending againSt suits when elTOl s at 
compliance faiL See Tomka v. Seilcr Corp., 66 F.3d l295, 1314 (2d eiLl 95) 
(reviewing legislative history); Miller Y. Maxwell's international Inc., 991 .2d 
583,587 (9th Cir.1993). 

Papa v. Kury, 166 F.3d 937, 943 (71
1; Cir. 1999). 

The place to stan in rethinking the proper standard is with the purpose 0 the 

legislation or act. Id. at 944. 
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And if an "economic realities test" has a place in Section 806 analysis, what etter way to 

show "economic realities" than to analyze a publicly traded parent company's conso dated 

financial statements. 

As stated above. the Walters co un recognized that the goal of protecting i veSlQrs and 

public markets is an anti-fraud provision, Dot a labor or employment law. Applyi. traditional 

labor-employment analysis to Section 806 claims is a sure way of denying w stleblowing 

complainants redress for retaliation. In facL. applying labor-employment analysis to Section 806 

claims may be a form ofl'elalialion in itself Even if the Board were to endorse th "integrawd 

enterprise test", the most illlpOliant factor is no/ the "centralized control of labor re ations test", 

The most important factor for Section 806 purpOSes would be "C0111mon ownership nd tlnancial 

control". The nexus betwecn the goal of Section 806 and liability under Section 8 6 must be a 

close one. close enough to encourage individuals like Yis, Johnson, Mr. Merten, r. Carciero. 

and Ms, Mara to do it all over again-no matter the cost-because they know it is tl right thing 

to do. 

CONCLUSION 

Whistleblowers are the "only firsthand witnesses to thc fraud, They are the only people 

who can testify as to "who knew what, and when: crucial questions no/ only in Ihe nron mOiler 

bw in ,,// complex securiliesji'aud invesrigalions. ," Walrers, at II (ciling the Sen te Judiciary 

Commil1ee Report on SOX) 

Ms. Johnson submits that the Board adopt a "consolidated financial state111 nl test" for 

pUlvoses of determining coverage under Section 806 is appropriate, Such a t 5t is clear, 
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relatively easy to understand and administer, and balances the competing interests f protecting 

whistleblowers wilhotll subjecting publicly traded parent companies to unlimited Ii bility under 

Section 806. Such a test also serves the greater purpose of providing certainty a d finality in 

remedial legislation, (0 the extent that anything ,an be ",ertain" or "final". 

Dated: July 15,2010 
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