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" STATEMENT OF THE ISSUE

The Board requested additional briefing on the following questions:

1. [s a subsidiary categorically covered under Section 806 (e.g., Morefield/Waltdrsy?
If s0. does the level of ownership of the subsidiary play a factor in that coverdge?

13

Under SOX’s whistleblower protection provision, must a non-publicly held
subsidiary respondent be an agent of a publicly held company? What are the
factors under a Section 806 agency test”?

3. Is the integrated enterprise test applicable 1o Section 8067 1f so, should the
Board consider the “centralized control of labor relations™ the most
appropriate factor?

4. Is there any other theory under which you contend that subsidiaries would be
covered under Section 8067 If 50, explain.

 STATEMENT OF THE CASE

Carri 8. Johnson respectfully submits this brief pursuant to the ARB's Ap-'il 1.5, 2010
Order in Carri S Johnson v. Siemens Building Technologies. Inc. and Siemens AGL ARB Case
No. 08-032, ALJ Case No. 2005-50X-013. Ms. Johnson's casc was dismissed hylthe ALJ on
November 27, 2007. The ALJ concluded that Siemens Building Technologiss, Inc. [*SBT") did
not act as an agent of Siemens AG when it dismissed Ms. Jphnson and that SBY was not a
covered entity under Section 806 of the Sarbanes-Oxiey Act of 2002 (“SOX™,

Ms. Johnson ﬁled an appeal of the dismissal and a Motion (o Reopen Evidenfiary Record
& Motion for Reliet from Judgment bascd on Siemens® bribe-for-business scandal that surfaced
1 late 2006, Ms. Johnson also requested a Stay in the instant matter on the basjs of legally
inaccurate interpretations of SOX and Section 806 in particular. Ms. Johnson requedted the Stay

with the idea that Congressional intervention may result in a cormrection of or Bhift in the
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Department of Labor’s approach to Section 806, hoping that such a correction of shift would
serve the public interest by providing [or a uniform approach to the whistleblower pipvisions.
Ms. Johnson's appeal, Motion to Reopen Evidentiary Record & Motion for Relief from

Judgment, and the request for & Stay are pending before the Board,

ARGUMENT

L A Subsidiary Is Covered Under Section 806 As A Matter Of Law

A.  The Sarbanes-Oxley Act of 2002 Is A Securities Statute

The Board seeks a workable test for purposes of determining the scope of Sdction 806 of
the Sarbanes-Oxley Act of 2002 (“SOX™) and how to apply the anti-retaliation grovisions (o
subsidiarics of publicly traded companics. This task has been historically diffidult, in part,
because SOX is a statute of a different color: Section 806 js in fact a hybrid. a blendfof securitics
regulation, whistlebfower statuies, and criminal law.’ And while reliance on [amiliar and
perhaps settled analyses is a useful starting point, to resolve Section 806 matrers LT'lder agency
theories or corporate veil~pierhcing theories as those theories have historically beep applied to
whisJeblower and employment discrimination statutes misses the mark and defeats|the purpose
of Sarbanes-Oxley and Section 806 if the well-developed body of securities laws ang regulations
18 ignored. The purpose of Sarbanes-Oxley is “[t]o protect investors by improving fhe accuracy
and veliability of corporate disclosures made pursuant to the securitics laws, afd for other
purposes.” H.R. 3763, Pub. L. 107-204, Tuly 30. 2002. The Act is based upon thqd notion that

the financial markets will operate efficiently if the public is fully informed. The Act falls

" Section 806 is codified in Tive 18. Part |, Chapter 73 of the United Stales Codu-“Obstruction of Justie.”
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primarily under the umbrelia of securiries regulation, a violation of Section 806 is 4 violation of
the securities laws,
A review of the history and purpose of laws regulating the securities industryfiends
guidance to analyses under Sarbanes-Oxley and serves to fill in some legislative gapg in the
statute where Congress may have assumed an understanding of concepts implicit in these faws,
concepts that have to date, with limited but noteworthy exceptions, been entirely disippgarded.
Such a review 15 appropriate, }5'511 because the Securities Exchange Commission is cllarged with
interprening SOX and Section 806.  See 13 U.S.C.A. § 7202, See ulso Lawson v. HMR, LLC.

2010 WL 1345153, *17 (ID.Mass. 2010):

1 find no provision of SOX that delegates rule-making authority to OSHA ¢r the
Department of Labor, although a provision of the agt explicitly delegates fsuch
authority to the SEC. 15 U.S.C. § 7202(a). OSHA did not invoke any authority
(o interprer the statute in promulgaiing 26 CFR. § 1980.101. Moreover, OBHA
summmarized the rule as establishing “the proccdures and ume frames [of the
handling of discrimination complaint™ under SOX. 69 Fed.Reg. 52,104, 5241 04.
OSHA goes on to state that “[tJhese rules are procedural in nature and arg ne
intended fo provide interpretations of the Act” 1d. at 52,105, OSIA} was
apparently defining the terms used in its own regulations for the procequres
invotved in Section 806 complaints. OS8/iA4's regulution and commenls d§ not
comstitute an exercise of authority to interpret the statule, and warrafl no
deference under Chevron.

Lawson, at *17 (emphasis ac_idéd}.

Plaintiffs Section 806 claims have been routinely denied historically perbgps because.
with lew exceptions, courts and agencies tend to work with what they know. An{ this makes
sense from an economic perspective. Cost-effective use of already scarce judicipl resourccs

always makes sense. But attention must be pard when the analyses of remediaj legislation




GT/15/2C10 08:33 FAX B123547012 Jacquelin'e ¥illiams. Esg.

continually thwarrs the purpose of the stawae. In September 2008, the Wall S

repoz;ted that

Jennifer Levitz, Whisileblowers Are Left Dangling, WaLl ST. 1., Sept. 4, 2008 (cmpk
added),

July 30, 2002 President George W, Bush issued a Statement on Signing the Sarban
Act of 2002. Former President Bush stated

(eorge W. Bush
The White House
July 30, 2002

the government has ruled in favor of whistleblowers 17 times out of

complaints filed since 2002 [according to United States Department of ltabor

records], Another 8471 cases have been dismissed. Many of the dismivsals
made on the grounds that employees worked for a corporate subsi
[according 1o Professor Richard Moberly. a University of Nebraska law protd

@ 0127032

reel Journal

273
were
iary

ES0T.

as1s

As another advocate has pointed out,” on the very day that SOX was signed i§to law—

"foday I have signed into law H.R. 3763, “"An Act to protect invesxoz]xs by
an

improving the accuracy and reliability of corporate disclosures made pursud
the securities laws, and for other purposes.” The Act adopts tough new provi
to deter and punish corporare and accounting frawd and corruption, ensure jy
for wrongdoers, and proteet the interests of workers and shareholders.

Several provisions of the Act require careful consiruction by the executive bi
as il faithfully executes the Act,

e He He e o X

Given that the Iegislative purpose of Section 1514A of title 18 of the U.S.
enacted by Section 806 of the Act, is o protect against company retaliatio
lawful cooperation with investigations and not to define the scope of investig
authority or to grant new investigative authority, the executive branch
consirue Section 1514A(a)(1)(B) as referring 1o investigations authorized b
rules of the Senate or the House of Represeniciives and conducied for a pi
legislative purpose.

bs-Oxley

{to
b10738
stice

qinch

ode,’
1 for
Blve
jrerl]
the
(J]?é?}‘

2 Jason A, Archinaco, Esq.. White and Williams LLP, represented UBS whistlebiower szoihy ?. Flypn, before the

United States Department of Labor (OSHA.
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Thus, on the same day that SOX was enacted. former President Bush attempt
act and directed the executive branch (including admuustrative agencies) Lo guf
construing  1514A(a)(1)(B) as only protecting corporare whistleblowers® discl
Congressional committee already conducting an investigation. One would not norm
President to sign a bill into law and then issue an executive order later that same d4
that the Act is not to be construed as written. But this may provide a level of insight
nearly eight years after SOX way enacted—we still have no real workable test for
Section 806's scope. ‘The specific issue whistleblower protection for reports to
Congress was resolved afier the authors of Section 806--Senators Patrick J. Leahy an

. Grassley-—engaged in correspondence with the White House and then Solicitor of Lj

Boei3/e32

pd to gut the
the act by
sures to a
lly expect a
y indicating
hs 10 why—
determining
members of
H Charles E.

bor Howard

Radzely (the White House stated that the scope of 18 U.S.C. 1514A “will ujtimately be

addressed by the courts.”) 149.Cong. Rec. 51725-01. 2003 WL 193278 (January 29,

But this does not mean that the executive branch wanfed Section 806 addressed by

D003).

the courts.

Nor does 3t mean that the executive branch did not pick up its cue from President Bush's SOX

signing statement, As set forth below, the “integrated enterprise test™ —historically
the Solicitor of Labor--serves 1o deny SOX whistleblowers redress for violation of
An amicus brief submitted by the Solicitor of Labor in 2008 espous;ed just such
advocatcd just such a result.

Ms. Johnson believes that the Board genuinely seeks a test that serves

whistleblowers to the fullest possible extent but also limits the scope of Scction 8

bnidorsed by
ection 806.

a 1est and

to protect

6 1o claims

that, directly or indirectly, implicate and relate to any sort of fraud against sharehdlders or the

10
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statutory provisions cited in Section 806. Ms. Johnson submits that the Board
Section 806 claims and coverage under the well-settled body of securities law.

The Sarbanes-Oxley Act of 2002 (“SOX") is a securitics statute, A violation
violation of the Securities Exchange Act of 1934, 15 U.S.C. § 7202(b)(1}. Therefore
of SOX Section 806 is a violation of the Securities Exchange Act of 1934,

The Sccuritics Exchange Act of 1934 provides in relevant parl:

(b} Enforcement
(1) In general
A violation by any person of this Acy, any rule or regulation of the Commi

issued under this Act, or any rule of the Board shall be wreated for all purpos
the same manner as a violation of the Securities Fxchange Act of 1934 (15 U

e AR S A

provisions of this Act, and any such person shall be subject 1o the same pena
and to the same extent, as for a violarion of thar Aer or such rules or regulatic

15 U.S.C. §7202(b)(1) (emphasis added).
The reference 1o “this Act™ in the text of 15 U.S.C.A. § 7202(b)(1) is 10 the

Sarbanes-Oxley Act of 2002:

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legisiative Reports

@014/032

USC revicw

of SOX isa

L, & violation

SIOHN
By 17
RN

ties,
Py,

2002 Acts. House Conference Report No. 107-610 and Statement by Presiglent,

seg 2002 U.5. Code Cong. and Adm. News, p, 542,

References in Text

This Act, referred to in text, means the Sarbanes-Oxley Act of 2002. Pub.L.
204, July 30,2002, 116 Swt. 745, which enacted this chapter [15 U.S.C.A. §

(07 -
201

et seq., 15 US.C.A, §§ 78d-3. 780-6, and 78Kk, and 18 U.S.C.A. §8§ 1348 to

1350, 1514A, 1519, and 1520, amended 11 U.S.CA. § 523, 15 U.S.C.A. 88

/Th-

1. 77s, 771, 78¢, 78i-1. 781, 78m, 780, 78u-4. 780-5, 78p, 784, 78q-1. 78u, 78u-1.

Ml
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78u-2, 78u-3, 78L1, 80a-41, 80b-3, and 80b-9, 18 U.S.C A, §§ 1341, 1343,

ZC15/032

312,

and 1513, 2811.85.C.A, § 1658, and 29 U S.C. A §8 1021, 1131, and 1132, en
provisions set out as netes under 15 U.S.C. A, §§ 78a. 78c-6. 78p, and 720
VLS.CAL 88 1341 and 1501, and 28 U.S.C.A. § 1658, and amended provisiol
out as notes under 28 VLS. CLAL § 994,

Id.
Thus, publicly waded companies violate the Securities Exchange Act of 1934
company takes prohibited actions definad in Section 806,

Section 806 mirrors the intent and purpese of the Securitics Exchange Act o
SOX. the Securities Exchange Act of 1934 1g “remedial and is o be construed libe

icted
, 18
3 5CX

when the

F 1934, Like
rally. It has

been interpreted as requiring only some indirect means of discipline or influence shprt of actual

direction 10 hold a ‘controlling person’ liable.” Myzel v Fields, 386 F.2d 718, ]
1967, cert. dented, 390 U.8. 951, 88 §.Ct. 1043, 19 L.Ed.2d 1143 (1968).

In addition to providing protection from retaliation by “any officer, employed
subcontractor, or agent of such company”, Section 806 provides protection frg

retatiation by any “person” who violates the statute:

b) Enforcement Action.—

(1) In general— A person who alleges discharge or other discrimination by
person in violation of subsection (a) may seek relief under subsection (¢}, by~

15 U.S.C.1514(A)D) (emphasis added).
Thus, the broad scope of protections afforded under Section 806 1s evident o

the starute. The broad scope of Section 806 was mtended by the authors of Section 8

38 (8" Cir.

L CONtractor,

- unlawtul

Ry

i the face of

6.

We want to point out, as ¢learly and emphatically as we can, that there is sifiply

ne basis to assert, given [the broad language of Section 806], that employe
subsidiaries of the companies identified in the {Section 806) werc intended
excluded from its protections,

Letter to Secretary of Labor Elaine Chac (Scnators Patrick J. Leahy and Charles E
Seplember 9, 2008,

s of
0 he

. Grrassley),
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The scope of Section 806 was acknowledged and reinforced in Walters v. Delitsche Bank

AG, 2008-80X-70 (March 23, 2009):

While it 13 obviously accurate to note the absence of a specific referenfe 1o
subsidiaries in Section 806, 1t is equally accurate 1o note that subsidiarie} are
subject to the regulatory reforms requived by Sarbanes-Oxley thijpugh
requirements imposed upon their corporate parenis. Thus, subsidiaries arp not
routinely accorded separate identities under Sarbanes-Oxley; nor are |they
regulated separately. Rather, Sarbanes-Oxley reforms permeate the subsidbiries
through cbligations or restrictions imposed on their publicly traded parght to
communicate, maintain, and enforce financial and accounting reforms throughout
s substdiaries. . . . Although not, in most instances, mentioned in a partpular -
provision, the subsidiaries comply because the publicly traded parent compdny is
responsible for enforcing their compliance, and it has the authority and the
conirol to enforce jts will.

Wualters, at 21 (emphasis added).
The scope of the Securities Exchange Act of 1934 is similarly broad. “Person” is defined
as under the Securities Exchange Act of 1934 as follows:

The term “person” means a natural person, company, government, or poljtical
subdivision, agency, or instrumentality of government.

15 U.5.C§ 78c(9).

The broad protections afforded SOX whistleblowers under Scction 806 are clpar. Section
806 provides in relevant part that no “officer, employee, contractor, subcontractor, of agent of [g
publicly raded company] may “dischatge, demote, suspend, threaien, harass. or jn any other
manner discriminate against an cmpioyee‘ 1n the terms and conditions of employmer}t because of
any lawful act done by the employee—

(1} to provide information, cause information 1o be provided or otherwise 4ssist

in an invesugation regarding wiy conduct which the employee reasonabty belfeves
constitutes a violation of Section 1341, 1343, 1344, or 1348, any ruf or
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regulation of the Securities and Exchange Commission, or any provisign of
Federal low relating to fraud against shareholders . ... "

18 U.S.C. 1514A(a) 1) (emphasis added).
Ms. Johnson has previously submitted that the proper test fo% determining co Verage under
Section 806 is whether a subsidiary’s revenue is included in the consolidated financigl statements
of the publicly traded parent company. Ms. fohnson submits that such a test appropr{ately
balances the competing concerns of protecting whistlebiowers to the fullest extent passiblc and
cxposing publicly traded corporations to unlimited iiability for claims that may be urkelated 1o
fraud against shareholders or the statutory provisions referenced in 18 U.S.C. 1514A] A

“conselidated financial statement 1est” is easy to administer and serves the purpose of

protecting the public, shareholders, and Americans™ confidence fn] the
marketplace. Congress enacted SOX as a direct response 10 the fraud perpetpated
by Enron Corporation (now known as Enron Credit Recovery Corporalidn)—
through the misuse and abuse of its shell corporations and subsidiarics. . . . {]t is
unreasonable to arpue that subsidiary corporations would not be covered by the
whistleblower protection provisions of SOX.

Letter to Secretary of Labor Elaine Chao (Senators Patrick J. Leahy and Charles . Grassley),
September 9, 2008.

Ms. Johnson proposes that Section 06 analysis must start with the securitich laws. The
best formulation for Section 806 coverage to date is, in fact, a “consolidated financh) statement

s, As the ALT stated in Morefield v. Exelon Service, 2004-SOX-00002 (January 48, 2004):

{a] publicly traded corporation is, for Sarbanes-Oxley purposed, the sum 4f its
constituent units; and Congress insisted upon accuracy and integrity in finahcicl
reporting at all levels of the comporate structure, including the non-publicly tiaded
supsidiaries.  In this context, the law rccognizes as an obstacle no intgrnal
corporate barmers 10 the remedies Congress deemed necessary, It impbosed
reforms upon the publicly traded company, and through it, 10 its entire corpprate
organization. :




0F/15/2010 08:41 FaY

5123547012 Jacqueline Williams Esg.

Id. (emphasis added).
Thus, the Board may (and perhaps must) lock to the welj-developed (and

theones of liability and redress in the decisional law and regulations iterpreting a

go1gs032

ong-settled)

nd enforcing

the Securities Act of 1933 and the Securities Exchange Act of 1934, SOX falls prigrarily under

the umbrelia of securivies regulation, a violation of Section 806 is a violation of t
taws. The purpose of Sarbanes-Oxley is *|tJo protect investors by improving the 3
reliability of corporate disclosures made pursuant to the secutities laws, and lor othd

H.R. 3763, Pub. .. 107-204, July 30, 2002:

B. Section 866’s Title Does Not Control Interpretations Of The Statute

Unfortunately, whistleblower protection has been denied on the basis of S
title: “Whstleblower Protection for Employees of Publicly Traded Companies”

added). See Rao v. Daimier Chrysier Corp.. 2007 WL 1424220 (E.D, Mich. Mz

he securiiiey

couracy and

T puIposes.”

bcion 806's
_ (emphasis

y 14, 2007)

{“Congress only listed empioyees of public companies as protected individuals under § 1514A

“and it is not the job of this Court to rewrite clear statutory texv); Brady v. Calyon Se

purities, 406

F.Supp.2d 307 (8.D. New York Nov. 8, 2005) (A specific reguirement . . . is that ddfendant be a

publicly fraded company™).

While the title of a statute must be considered when interpreting an ag
substance of the low, rather than the designation or name given it by the legislative
controfling. Sutherland Statutory Construction, Vol. 2A, 47:3, at 284 (Slatu[és a
Construction, West 2009) (emphasis added).

“A stalutory heading . . . is ‘but 4

reference to the general subject matter involved™. Lawson v. FMR LLC, 2010 W

15

E it is the
bodly that is
hd  Statutory

short-hand

L 1345153,
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*12 (D Mass. March 31, 2010) (citing Brotherhood of R.R. Trainmen v. Baltimore
Co., 331 U.8. 519, 528,67 5.C1. 1387, 91 L.Ed. 1646 {1947)).
“If the bill title is general and comprehensive, it will be liberally construeq

any provision direclly or indirectly refated to the subject expressed in the title a

Boi1g§/632

¢ Ohio R R

10 embrace

hd having «

natural connection ro it.” Sutherland Statutory Construction, Vol. 1A, 18:7. at 29 Btatutes and

Statutory Construction, West 2009) (emphasis added). A title need notr “spe

L1y all the

provisions of an act.” /d. at 18:9, page 87. “Numerous provisions may included a bricf general

title, and the title need not, and should not, be an index to or an abstract of the o

statute.  Particulars are to be found in the acr; not i the title. (emphasis in o
descriptive heading (not a title) does not constitute part of the statute and does no

interpretation of the statute.” Id. at 18:11, pages 95-96. (emphasis added).

hintents of a
ipinaly A

control the

The “particulars in the act” in the instant case do extend coverage to subsidiaries in the

form ol “officer[s], employee[s], contractor[s], subcontractor[s] or agentfs]” of pulllicly traded

companies, 15 U.S.C. 1514A(z). Ms. Johnson submits that subsidiaries of pulf

ficly traded

companies are categorically included by Section 806 on the basis of Morefield and Wliers. Ms,

Johnson also respectfully submits that the “conselidated financial statement™ test
balances the competing interests and most importantly, provides & roadmap for

claims poing forward,

C. The Board May Look To The Well-Developed Body Of Securities

Determining Liability Under Scction 806

The securities laws in this country have long atiributed sceondary or "con

liability to prevent a parent corporation from using subsidiaries to act in their place a

16

sufficiently

hection 806

L aws In

rol person”

gd do things
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that the parent corporation itself is forbidden to do undef federal securities laws. Anjother theory
behind “control person” liability is that the corporate parent is in the best positigh to design.
maintain, communicate, and ex;tbrcc guidclines throughout the corporation.

The Securities Excha.nge Act of 1934 provisions provide in relevant part

Sec, 20. Liability of Control!iﬁg Persons and Persons Who Aid and fbet
Violations.

{8) Every person who., directly or indirectly, controls any person liable undef ary
provision of this Act or of any rute or regulation thereunder shall also be [!abie
iointly and severally with and 1o the same extent as such conrolled person t§ any
person to whom such controlled person is liable, uniess the controlling pgrson
acted in good faith and did not directy or indirectly induce the act orfacts
constituting the violation or cause of action.

15 U.S.C. 78t (emphasis added).

The SEC defines “control” as “the possession, direct or indirect, of the power to
direct or cause the direction of the management and policies of a person, whether thrpugh
the ownership of voting securities, by contract, or otherwise.,” 17 C.F.R. § 240.12b-2
(emphasis added).

Secrion 20 of the 1934 Act nowhere requires active participation in the prifnary
violation. And because Scction 20 sounds in strict Liabibly, there is no showing regpired
with respect 1o the culpability of the control person. A Complainant only nced show that
the “individual corporate defendanis controlled an entity that violated the secufities
laws.”™ [ re Twindab Corp. Securities Litigation, 103 F.Supp.2d 193, 208 (E.D.N.Y Jul.
5,2000). It is a long-settled rule of law that for purposes of control under the secufities

laws and regulations, influence can be an element of control. Chromalloy Amefican

Corp. v Sun Chemical Corp., 611 F.2d 240 (8" Cir. 1979).
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A publicly traded parent corporation can be characierized as a “control persog” on
a number of levels:
1. Section 402 of SOX places responsibility for establishing and maintajning
internal controls on the publicly traded parent company’s principal executive officel and
principal financial officer:’
Section 402(4) of Sarbancs-Oxley requircs the principal cxecutive offifer and the

principal financial officer must certify in each annual or quarterly report that:

o

the signing officers are responsible for establishing and maintaining ingernal
controls and have designed such internal controls to ensure that malerial
information relating fo the company and s consolidated subsidiaries is fnade
known to such officers by others within those entities, particularly during the
peviod in which the periodic reports are being prepared.  They must also fhave
evaluated the effectiveness of the company s internal controls as ol a date Within
90 days prior to the report and presented their conclusions about the effectivéness
of their internal controls based on their evaluation as of that dale. (emphasis
added).

2. The Securities Exchange Act of 1934 requires

Every issuer which has a class of securities registered pursuant to Section 7§1 of

this title and every issuer which is required to file reports pursuant to Seption
780{d) of this title shall—

8ok e

(B) devise and maintain a system of imernal accounting controls sufficieht to
provide reasonable assurances that-

Aok ok ok

financial statcmems in conlonmity with generally accepted accoufting

(1) transactions are recorded as necessary (1) to permit preparaticE} of
) 1o

principles or any other criteria applicable to such statements, and (
maintain accountability for assets . . ..
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15 U.S.C.A. 78m{b)(2)(B)(i1) (emphasis added).
See also Smith v. Corning, 496 F,Suiap?ci 244,249 w1 (W.D. New York 2007):

[t is clear that 13{(b}2) [15 US.C. § 78m(b)}2)] and the rules promulpated
thereunder arc rules of general application which were enacted 1o (1) assurdthan
an issuct’s books and records accurately and fairly reflect its transactions anfi the
digposition of assets, (2) prowet the inteprity of the independent audit of jpsuer
financial statements that are required under the Exchange Act, and (3) prgmote
the reliability and completeness of financial information that issuers are regpired
to file with the Commission or disseminate to the Exchange Act.

(ciling S E.C. v. World-Wide Coin Investments, Lid., 567 F.Supp. 724, 747 (D.C. Ga}1983).

A corporation . . . violates the Securities Exchange Act of 1934 when it} “knowingly
circumvent[s] or knowingly faii{s] to impiement a syswem of internal accouming controls.”
Sequeira v. KB Home. 2009 WL 6567043, *12 (S.D. Texas 2009),

Control person liability can be established by virtue of officers and directors §ignatures
on annual reports anci; registration statements. fn re Worldeom, Inc,, Securities Litigggion, 294
F.Supp.2d 392 (S.D. N.Y. 2003)

[T]he ruling here reflects the scheme estabiished by Congress. 1t has impoged a
heightened pleading standard for a Section 10(b) claim but not for a Section P0(a)
claim. (citation omurtted). 1f a plaintiff succeeds n pleading a Section |0(b)
violation, then Congress has determined that those who control that violatorfmay
be sued too. Finally, as a practical matter, just what is a signature on an SEC|filed
document meant 1o represent if it does not represent a degree of responsibiligy for
the material contained in that document? The very fact that a divector is reghired
to sign these critical documents charges the dircctor with power ove§ the
documents and represents to the corporation, its sharcholders, and the publid that
the corporation's director has performed her role with sufficient diligence thet she
is willing and able to stand behind the infonmation contained in those docurtents,
As the SEC explained when it announced the requirement in 1980:

With an expanded signature requirement, the Commission anticipatesf that
directors will be encouraged to devote the needed atiention to reviewing ithe Form
10-K and to seek the involvement of other professionals to the degree necegsary
to give themselves sufficient comfort, In the Commssion’s view, this #lded

19
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measure of discipline is vital to the disclosure objectives of the federal secigities
laws, and outweighs the potential impact, if any, of the signature on legal liathility.

Id at 420 (citing Integration of Securities Act Disclosure Systems, Amendments to]SEC
Rules 17 CF R. Parwg 229, 231, 239, 240, 241 & 249, Releases Nos. 33-6231, 34-19114;
AS-279, 45 F.R. 63630 (Sept. 25, 1980).
See In re Worldcom, Inc., Securities Litigation, 294 I Supp.2d 392, 419-420 (S.D. NW. 2003)
Having chosen to speak 1o the mvestng pub}ic throngh the issuance of the aralyst
reports, they had an obligation to communicatc in good faith and to displose
material information. To the extent that there 15 a substantial likelihood that a
fuller and more specific disclosure of thejr relationship 10 WorldCom wouldfhave
been considered by a reasonable person to be important when deciding, bas¢d on
the information conveyed in the analyst reports, 1o buy or sell WorldCom
securifies, then the omission of that disclosure may be found by a fact finder to

have been a material omission.

Id at 431,

The Worldeom court also indicated that if Section 20(a) contained the requirement that
scienter be pleaded and proved, there would be little purpose served by Secuon 40(a) since a
defendant who acts with scienter s liable under Section 10(b). In re Woridcom fat 420 nl8.

There is no question that a publicly traded parent company benefits from |ts corporate
parenthood. Or that such a parcnt company would communicate {0 il§ corporgle “{’amiiy“l
financial accounting and corporate governance policies to achieve financial poals. A
communication, for example, by an executive to a subsidiary employee that the pmployce is
responsible for adhering to strict corporate financial guidelines would surely deate in the
empioy&e’s mind the idea that the author of the communication had the power fo affect the

employee’s employment status.

As Ms. Johnson stated in her Motion to Reopen Evidentiary Record & for Relief From
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Judgment, weaknesscs in corporate Internal controls are the precursor to financ
misstatements and ultimately, fraud on the market and on investors.

implicates Section 806: “Defects in procedures for monitering financial results and ¢

@o2e/032

Jl reporting

Such frpud direcily

bntrgls have

been blamed for recent corporate failures.” {citing Tide HI-Corporate Res;aonsibilith Report of

the Committee on Banking, Housing, and Urban Affairs of the Uniwed State
accompany 5. 2673, July 3, 2002 ("Corporate Respensibility Repoit™) in Sarbanes-(

2002 Law and Explanation, p. 175, eds. ). Hamilton, 1. Traummann.

The

L Senate to
Dxley Act of

Corporate

Responsibility rcport iterates that under Sarbanes-Oxley, “management is res;Tonsible for

creating and maintaining adequate internal controls.” Jd. at 180.

If'a corporation has adequate internal controls that are adherced to, the adhererjec may go a

long way toward avoiding liability under the Sarbanes-Oxley and similar securitibs Jaws and

regulations. [n that same vein, if a corporation has internal controls that are
disregarded so that financial goals may be met, management is responsible and may
that responsibility

Because the Securities Exchange Act of 1934 is remedial legislation,
generally recognized that the “contro! person” provisions should be broadly interpr
Qil and Uranium C’b. v. Wheelis, 251 F 2d 269, 275 (10th Cir. 1957).) “Because cd
hability is deemed to be separatc and distinet from the liability of the controlled pers
may ‘be brought against a corporation or similar cntity as a conirol person withou
individual employees, officers. or agents alleged to be the primary violators, and that

individuais alieged to be coutrol persons of an entity may be sued under a control p

consistently

10t delegate

CoLrts have
led. Stadia
hirol person
n. an aclion
jomng the
conversely,

rson theory

It iz an old maxim of the law that a person will not be permitted to do indirectly what he cannot do djrectly ™

Stadia Qil and Uranium Co, v, Wheelis, 251 F.2d 269, 275 (10" Cir. {947).
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without joining the entity.,” 183 A.L.R. Fed. 141 at 2{a) (citing /n re CitiSource, IH
Litigation, 694 F. Supp. 1069 (S.D.NY. 1988) Keys v. Wolfe, 540 F. Supp. 1054
1982). judpment revd on other grounds, i’OQ I.2d 413 (3™ Cir. 1983, Kemmerer v.
F.2d 76 (7" Cir, 1971); Briggs v. Sterner, 5219 F. Supp. 1155 (S.D. lowa 1981).

And while control person liability is secondary in nature, “liability need no
visited upon the primary violator before a controlling person may be held liable for
violator's wrong.”  In re Cilisource, Inc. Securities Liigation, 694 F. Supp.

{SD.N.Y. 1988). “Liability of the primary violator’s wrong is simply an clement

fhoz5/032

o Securities
(N.D. Tex.

Veaver 445

be actually
the primary
1069, 1077

f proof of a

Section 20(a) claim . . .. “ Id A plaintiff “need not proceed against the principalf perpetrator,

nor need the principal perpetrator be 1dentified in the complaint.”™  Securities ar
Commission v. Savoy Indusiries, Inc., 587 F.2d 1149, 1170, n.47 (D.C. Circuit 1977)

~ D. The Level of Ownership of a Subsidiary Does Not Play a Factor in Se
Coverage

| Exchange

tion 806

As stated ebove, Section 806 coverage extends to subsidiaries by virtue of thg nature and

structure of a publicly traded corporation. the long-considared theories of liability under the

Securities Exchange Act of 1934, and the inclusion of subsidiary revenuc in the pu
parent’s consolidated financial statements. Section 800 coverage calegorica
subsidiaries. As Ms. Johnsen submits supra, non-publicly wraded subsidiaries are a
of the publicly traded parent company, the analysis should be per se coverage for su
publicly traded companies.

But cven if the Board decides that the level of ownership does play a facio

806 coverage. the Board may once again turn 1o the securities laws for guidance. Tl

licly traded
ly includes
renis per §e

peidiaries of

F i Seclion

c Sceurities
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Exchange Act of 1934 indicates that five percent (5%) nterest in a security is suffigient interest
o require the reporting of that interest:

(d) Reports by persons acquiring more than five per centum of certain
classes of securities.

(1) Any person who, afier acquiring directly or indirectly the beneficial ownership
of any equity security of a class which is registercd pursuant to Section 78 of this
title . . . is directly or indirectly the beneficial owner of more than 5 per centgm of
such class shall, within ten days after such acquisition, send (o the issuer §f the
security at its principal executive office, by registered or certified mail, sekd 10
each exchange where the security 15 traded, and file with the Commissign, a
statement containing such of the following information, and such addifonsl
information, as the Commission may by nues and regulations, prescriffe as
necessary or appropriaie in the public interest or for the protection of investdys--

{A) the background, and identity, residence, and citizenship of, and the nature of
such beneficial ownership by, such person and all other persons by whom pr on
whose behall the purchascs have been or are to be effected,

(B) the source and amount of the {unds or other consideration used or 10 befuscd
in making the purchases, and if any part of the purchase price is representedfor is
to be represented by funds or other consideration borrowed or otherwise obtgined
for the purpose of acquiring, holding, or trading such secutity, a description {f the
transaction and the names of the pariies therelo, except thal where a gourge of
funds 1s a loan made in the ordinary course of business by a bank, as defingd in
Scction 78c(a)(6) of this title, if the person filing such statement so requesty, the
name of the bank shali not be made available to the public;

15 1.8.C. § 78m(d)(1) (emphasis added).

(C) if the purpose of the purchases or prospective purchases is 1o acquire capurol
of the business of the issuer of the securities, any plans or propesals whichsuch
persons may have to liquidate such issuer, to sell its assets to or merge it with any
other persons, or to make any other major change in its business or corpprate
structure,

15 U.8.C. § 78m(d)(1)(C) (emphasis added).

23
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11 Non-Publicly Held Subsidiaries Are Agents Per Se of Publicly Traded Cdmpanies

The difficulty of creating and applying an agency test for purposes of Sectiolf 8§06
coverage Is apparent when one considers that nearly all courts reviewing Scelion 806
claims have dismissed the claims on the basis of agency not shown by the Complagant.
Cf. Waliers v. Deutsche Bank AG, 2008-SOX-00070. at 9, n9 (March 23, 2009} Ab the
AL stated m Walters,

[NJothing has changed since July 2006, when Professor |Richard] Moperly

completed his study, to aiter his conclusion that the results of his detpiled

analysis: ‘demonstrate that administrative decision makers . . . in some §ases

misapplied. = Sarbanes-Oxley’s subsiantive protections o the signiffcant
disadvantage of employees.”

Id.
Ms. Johnson has previously suggested that the Morefield court had it exaclly ripht: "A

publicly traded corporation is, for Sarbanes-Oxley purposes, the sum of its constitudnt units and
Congress msisted upon accuracy and integrity in financial reporting at all levels of the corporate
structure, including the non-publicly traded subsidiaries™ Morefield v. Exclon,{2004-SOX-
00002 (ALJ Jan. 28, 2004). {emphasis added).

| the Klopfenstein decision gave further guidance on the issue of subsidiafy coverage,
employing agency analysis. As the Board stated in Klopfenstein I, “{wlhether fa particular
subsidiary or its employee is an agent of a public parent for purposes of the SOK employee
protection provision should be determined according to principles of the general colmon law of
agency. General commeon law principles of agency are set forth in the Restatement ¢f Agency, a

'useful beginning point for a discussion of general agency principles.” Although it is a legal
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concept, ‘agency depends upon the eXistence of required factual elements: the ma

=

festation by
the principal that the agent shall act for him, the agent’s acceptance of the undertafing and the
understanding of the pafties that the principal 1s to be in control.” Rest. 2d Agen. § 1(1).
comment b.” Klopfenstein I, at 14-15 (emphasis in the original).
The Waulters court refined and enhanced the Morefield and Klopfensteig reasoning,
rejecting the notion that the Section 806 whistleblower provision wasg primarily a labgr law

[Plroot of agency for financial reporting purposes or even the commissidn of
fraud thal may wipe out the equity of public shareholders has not been [acfored
into the administrative labor law decisions denying Section 806 coveragel|. .
Instead, whistieblowers have been required to prove that they worked for a
subsidiary that acted as an agent on behalf of the principal parent for persdnnel
matters or employmenl matiers related to the whistleblower, and the biden
erected a formidable, if not in most instances an insurmountable, obstacle to
COverage. '

If Congress wanted 10 encourage corporate insiders to monitor and rgpon
financial fraud and deception, and clearly it did, very listle in cases that appl} the
labor law 1cst and deny that protection seems consistent with that goal, T¢ the
contrary, any employee of a subsidiary familiar with the labor wet case law %ight

still find it difficult to ignore the advice of the attorney who advised Enron of the
minimal rigk associated with the tenmimnating of a whistleblower, Yet even fhore
important, the burdens and hurdles associated with proof of agency for labog law
purposes seem wisdirected and unnecessary not only because Scction 806
imposes direct responsibility on the publicly traded company, but also bedause
Section 806 1s fundamentally an antifraud law, not a labor law. This, moreovkr, is
Hot an isolated fringe assessment foundering about in a sea of contrary opinidn; it
is the unanimous consensus of cvery Semalor who commented on the igsue.
About this, the legislative history is crystal clear.

—

G gk ok

Section 806 . . . does not protect employees for the sake of improving their bor
standards or conditions. Whistleblowers can act on & wholly voluntary basis}and
if they remain silent, their jobs are not in jcopardy. They can “get along™ iffhey
“gu along”, Inaction and silence will provide all the protection they need. {Yct,
the primary goal of Section 806 is not labor protection. . . . Although it use§ job
protection as the method to achieve its purpose, the whistleblower protegtion
provision in Section 806 15 intended by Congress to serve as a vital antidaud
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reform designed o protect public investors by creating an environment in v
whistleblowers can come forward without fear of losing their jobs.

Walters v Deutsche Bank AG, 2008-S0OX-00070 (March 23, 2009). at 8-9 (emphasis

Restatement {3d) of the Law Of Agency ("Restatermnent 3d7) lends some g

@029/022

hich

bdded).

Lidance and

provides in relevant pert: “An agency relationship arises only when the elements sigted in §1.10

arc present. Whether a relationship is characterized as agency in an agreement bet

veen parties

or in the context of industry or popular usage is not controiling.”. “Whether a relatignship is one

of ageney s a legal conclusion made after an assessment of the {acts of the relationphip and the

application of the law of agen-cy to those facts. Although agency is a consensual
how the parties (o any given relationship label it s not dispositive.  Nor
characterization or nonlegal usage control whether an agent hay an agency relatio
particular person as principal” Rest, (3d) Apgen. §1.02, comment a (émphasis ad
essential to the common-law definition of agency that the panty designated as pring
right to control the parly designated as agelﬁ and that the party designated as agent 3
of the party designated as principel. . . . It is appropriaie for the court to consider
parties characlerization serves a function other than circumveniing an otherwis
statute, regufation. or rule of law, or imvoking a siatute, regulation, or rule of loy
prevent fiability.” Rest. (3d) Agen. §1.02, comment b (emphasis added).

“(Ulnder common law principtes, a principal is .liabie for the deceit d
commitied in the very business he was appointed to carry out. This is true even

.

latter’s specific conduct was carried on without knowledge of the principal ™ Myz
386 F.2d 718, 738, (8" Cir. 1967), cert. denied, 390 U.S. 951, 88 S:Ct. 1043, 19 1,

(1968). [ Wihere the evidence show the ‘controlling person’ is the acwal inended b
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. ‘control’ under the {Securities Exchange Act of 1934] does not require knowledge of the
specific wrongdoing any more than a principal must know in advance of his agent'§ fraud.” /d.

*[Olne cannot do indirectly through another what he cannot do himself™ Id at 739,

I The Integrated Enterprise Test Is Inapplicable to Section 806

ity

The “intcgrated enterprise” test was developed by the National Labor Relatiods Board for

purposes of determining whether two entities were suificiently related 10 meet the judiscliciionul
reguirements of labor and anti-discrimination statutes, Radio and Television Board Yechs.
Local Union 1264 v. Broadcast Serv. of Mabile, Inc.. 380 U.S. 255 (1965). See also Pearsonv.
Component Tech. Corp., 247 F.3d 486 (3" Cir, 2001). The test focuses on “economisf realities”
rather than on corporate formalities. /d
Ms. Johnson submits that a “jurisdictional .test“" has no place in Section 806 adalysis:

The place to start in rethinking the proper standard is with the purpose, so faijas it
can be discerned, of exempting tny employers from the antidiscrimination fws.
The purpose is not to encourage or condone discrimination; and Congress fnust
realize that the cumulative effect of discrimination by many small finms could be
substantial. 'The purpose is to spare very small firms from the potentially crughing
expense ol mastering the intricacies of the antidiscrimination laws, establighing
procedures 1o assure compliance, and defending against suits when effogds a
compliance fail. See Tomka v. Sciler Corp., 66 F.3d 1295, 1314 (2d Cir.ip95)
{reviewing legislative history); Miller v. Maxwell's International Inc., 991 JF.2d
583, 587 (9th Cir.1993),

Papa v. Kary, 166 ¥.3d 937, 943 (7" Cir. 1999).
The place 1o stant in rethinking the proper standard is with the purpose of the

legistation or act. 1d. at 944.
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And if an “economic realities test” has a place in Scction 806 analysis, what Jetter way to
show “economic realities” than 10 analyze a publicly traded parent company’s consofdated
financial statements.

As stat.ed above, the Walters court recognized that the goal of protecting ifivestors and
public markets is an anti-fraud provision, vot a labor or employment law. Applying ‘{radétiqnal
labor-employment analysis to Section 806 claims is a sure way of denying whisteblowing
complainants redress for retaliation. In fact, applying labor-employment analysis to]Section 806
claims may be a form of vetaliation in itself. Even if the Board were o endorse thd “integrared
enterprise test”, the most important factor is noi the “centralized control of labor refations test™
The most important factor for Section 806 purposes would be “commion ownership gnd tinancial
control”. The nexus between the goal of Sectjon 806 and liability under Section 8(]6 must be a
close one, close enough to encourage individuals like Ms. Johnson, Mr. Merten, Mr. Carciero.

and Ms. Mara 10 do 1t all over again—no matter the cost—because they know it is thf right thing

to do.

CONCLUSION

Whistleblowers are the “only firsthand wincsses to the fraud. They are thejonly people
who can testify as 1o “who knew what, and when,” crucial questions not only in the Raron matter
but in all complex securities fraud invesrigations. .. " Walrers, at 11 (citing the Senfte Judiciary
Comrﬁiﬂes Report on SOX).

Ms. Johnson submits that the Board adopt a “consolidated financial statempnt test” for

purposes of determining coverage under Section 806 is appropriate.  Such a thst is clear,
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rejatively easy to understand and administer, and balances the competing interests

Jacaueline Williams Esq.

@032/032

p{ protecting

whistleblowers withowt subjecting publicly traded parent companies to unlimited lipbility under

Section 806. Such a test also serves the greater purpose of providing certainty affd finality in

remedial legislation, to the extent that anything can be “certain™ or “final”,

Dated: July 13, 2010
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