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ACTIVITY REPORT OF CHILD LABOUR UNIT

1. CHILD LABOUR UNITS EFFORT AND CORDINATION AT
DISTRICT AND PROVINCIAL LEVEL ON PREVENTING THE
WORST FORMS OF CHILD LABOUR IN FIJI INCLUDING CHILD
LABOUR IN AGRICULTURE AND SUGAR INDUSTRY

The Fiji Government ratified the UN Convention on the Rights of the Child (CRC)
in 1993, and established the National Co-ordinating Committee on Children
(NCCC). The NCCC and its seven sub-committees namely: legal, education,
health, family welfare, media, Interagency Committee on Child Abuse, neglect
and abandonment and child labour committee were established to implement,

advice, regulate and monitor the protection of children under the CRC.

Moreover, Fiji ratified the ILO Convention 182 on Worst Forms of Child Labour in
2002 and Convention 138 on Minimum Age in 2003. Through its progressive
labour reforms, Fiji has domesticated the fundamental principles and rights of
these Conventions into its new labour laws, particularly under the Employment
Relations Promulgation 2007 (ERP 2007). Part 10 of the “ERP 2007" specifically
covers the worst forms of child labour while Part 8 of the Employment Relations
[Administration] Regulations 2008 states the conditions of work. Section 256 of
the ERP 2007 set out the penalty for offences committed against children. The
gazetting of the hazardous workplace list from 28" of May 2013 has assisted and
ensured that children are not involved in any form of child labour in hazardous

workplace.

The detailed list for Fiji also criminalises the employment of children under
hazardous working condition and also sets out possible prison term for the

offenders.

The Inter-Agency Network (IAN) consisting of the Fiji Police Force, the Director
of Public Prosecutions Office, Ministry for Woman, Children and Poverty
Alleviation, Ministry of Education and the non-government organisations. The

agencies came together to assist and develop the procedures in place for the
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prevention and assistance to children and their families in assuring that the

compulsory education process in Fiji is provided to every school age child.

The free education policy has assisted all children’s in Fiji in terms of ensuring
that they receive quality and affordable education. The IAN had regular meetings
in ensuring that the inter-agency corporation network is taken right to the grass
roots level. This includes meeting with the Tikina Councils and Advisory Council

Reps in Fiji together with parents, teachers and other community leaders.

The Child Labour Unit conducted its awareness and training programs with the
assistance of 63 Labour inspectorate and health and safety inspectors throughout
the 7 District Offices in Fiji. These inspectors have been trained in the
awareness, child labour withdrawal process with priority on returning the children
to the mainstream educational system and also in situations where children are
interested more in the technical training than they are referred to the nearest
technical vocational training centre. The withdrawal process is properly
documented within the procedures set out in the Child Labour withdrawal
process and locked in at the child labour database system monitored by the child
labour database operators together with the Assistant Director Labour Standard

Services with the help of the Divisional Managers.
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2. CHILD LABOUR AWARENESS AND TRAINING PROGRAMS WITH THE
MINISTRY OF EDUCATION AND DISTRICT TIKINA COUNCIL AND
ADVISORY REPRESENTATIVE ON HAZARDOUS WORKPLACE LIST

The child Labour Unit of the Ministry of Employment, Productivity and Industrial
Relations conducted Child Labour awareness training program on the hazardous
workplace list in the vulnerable areas in Fiji with the assistance of the Ministry of
Education. The issue of Child Labour was highlighted including the withdrawal
process. Moreover, with the IAN a training program was mapped out for those
vulnerable areas to ensure that the problem is arrested at the grass roots level.
Parents and guardians are also advised on the pro-longed consequences of the
issues related to child labour. A total of 1,125 parents, school students and
teachers were trained in this area for the period from 8/5/2014 till 25/9/2014.
(Details attached at appendix 1.0)
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3. CHILD LABOUR TRAINING OF SUGAR INDUSTRY STAKE HOLDERS
UNDER EU FAIR TRADE CERTIFICATION PROCESS

The Ministry of Employment, Productivity and Industrial Relations together with
Ministry of Sugar, Sugar Cane Growers Council, Fiji Sugar Corporation Limited
and the Cane Producer Associations have launched a collective effort in
eradicating the problem of child labour from the sugar cane farms and cane belt
areas around the Western and Northern division in Fiji. Through this network,

the Ministry conducted the training for the following Cane Producer Associations:

(a) Training for Labasa Cane Producer Association, located at

Northern Division

The training for the above Cane Sugar Association training was conducted on the
29" and 30" of May 2014. Relevant officers such as farm inspectors and farmers
were appointed by the Fair Trade Association through the Cane Producer
Association to attend the training. The then Minister for Labour, Mr. Jone
Usamate officiated the official opening of the training with the commitment from
Government in terms of ensuring the need for closer work relations between the

Cane Producer Association and the Inter-Agency corporation members.

A total of 40 farm Inspectors were appointed by the Cane Producer Association
as part of their monitoring programme in the cane belt areas. The Inspectors
who are also farmers were trained and they formed part of the Inter-Agency
group in the Northern Division of Fiji. The Inter-Agency Group ensures that every
case of child labour is taken seriously and the Hazardous Workplace List is taken
right to the grass root level. On the 31% of May, 2014 the training program was
conducted for farmers at farm levels where officers from Ministry of Labour,
Ministry of Education and the Labasa Cane Producer Association members
conducted training for 70 farmers on child labour withdrawal process in the area

of Tambia, Wainikoro, Wailevu and Daku sectors. These cane sectors were
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targeted considering the possible cases of child labour which occurred from these

sectors which was resolved at the farm levels.

(b) Training for Rarawai Penang Cane Producer Association, located
at the Western part of Fiji

On the 11" of September 2014 the Honourable Minister for Labour, Industrial
Relations and Employment opened a Two Day workshop for the members of
above organisation in terms of Child Labour Law awareness and hazardous

workplace list training held in the District of Ba.

A total of 33 farm Inspectors who were appointed by the Cane Producer
Association together with farmers attended this training with the aim of
withdrawal of children from cane farm and admitting them back to school. The
awareness training also concentrated on the roles and responsibilities of parents
and guardians in ensuring that children remain in school during school hours and
after school emphasis by parents in ensuring that children’s school work and
home work given are completed on time and children are given best care and

protection and they return to school the next school day.

(c)Training for Fiji Sugar Corporation Field Workers in Lautoka,
Western part of Fiji

The child labour unit with assistance of Ministry of Education and Department
for Social Welfare conducted the awareness and training program for the Fiji
Sugar Corporation field workers focussing on child labour withdrawal process and
awareness to farmers and stake holder agencies. The field officers have formed
part of the inter agency network group in reporting of child labour cases from
the farm to the Ministry with possible work of withdrawal of children and
returning them to school. The Fiji Sugar Corporation (FSC) field workers are in
daily contact with the farmers and have taken the awareness programs on child
labour right at the farm level. This training was conducted with the total of 27

field officers being trained for a day on 23/5/2014. These successful training
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programs has been a result of the collaborating effort by all inter agency stake
holders with Ministry of Sugar and the Sugar Cane Growers Council leading the
way forward in terms of providing the much needed assistance to the farmers
and to industry stake holders. The importance of providing care and protection to
children was also disseminated to the field officer who then took the awareness

to the farmers, their family members and other stake holders.
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(A) LAWS AND REGULATIONS ON PROTECTION OF CHILDREN

1. Constitution of The Republic of Fiji

The Fijian Government introduced a New Constitution in 2014 which has for the
first time provided a wide range of rights under the Bill of Rights of Chapter 2 of
the Constitution. In particular section 31 of the Constitution provides the Right

for Education; every person has the right to

A] Early Childhood education
B] Primary and secondary education,
C] Further Education

While section 41 of the constitution under the heading rights of children states:-
(1) Every child has the right-

(a) To be registered at or soon after birth, and to have a name and
nationality

(b) To basic nutrition, clothing, shelter, sanitation and health care

(c) To family care, protection and guidance, which includes the equal
responsibility of the child’s parents to provide for the child-

(i) Whether or not the parents are, or have ever been, married to each
other; and

(ii) Whether or not the parents are living together, have lived together,
or are separated;

(d) To be protected from abuse, neglect, harmful cultural practices, any
form of violence, inhumane treatment and punishment, and hazardous
or exploitative labour; and

(e) Not to be detained, except as a measure of last resort, and when
detained, to be held
(i) Only for such period of time as is hecessary; and
(ii) Separate from adults, and in conditions that take account of the

child’s sex and age
(2) The best interests of a child are the primary consideration in every matter
concerning the child.
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4. RELEVANT LAWS ENFORCED BY MINISTRY OF EMPLOYMENT,
PRODUCTIVITY AND INDUSTRIAL RELATIONS

The following laws have been in place to deal with the issues relating to child

abuse and worst forms of child labour.

“Part 10” of the “Employment Relation Promulgation 2007 (ERP 2007)" talks
about the worst forms of child labour while Employment Relation [Administration
Regulation], Part 8 also states the conditions of work. Section 256 of the ERP
2007 set out the penalty for offences committed against children. The
Employment relation law was enacted on the 1% of October 2007 and became
effective from 2™ of April 2008.

A list of “Hazardous Occupations Prohibited to Children under 18 Years of Age’
that defines duties which cannot be performed by the children and has been
endorsed by the Tripartite National Occupational Health and Safety Advisory
Board on 24™ November 2010 through Social Dialogue. This list was further
revised considering the latest developments relative to the new hazardous
occupations which is now created and developed and the List was Gazetted by
the Minister for Labour Industrial Relations and Employment on 28/05/2013
through Government of Fiji Gazette Supplement, Legal Notice No. 30/2013.
(Appendix 2.0)

The awareness training program conducted by the Ministry has focused on the
area of hazardous workplace list on the awareness to the stakeholders with
parents and children.
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5. ASSISTANCE PROVIDED BY MINISTRY OF EDUCATION IN RELATION
TO CHILDREN THROUGH EDUCATION POLICIES

The Ministry of Education is providing, as part of the Fijian Governments
commitment, compulsory education for all Fijian for 12 years. In addition the
Ministry of Education is providing bus fare assistance for the needy children and
also food voucher assistance for remote school. The Ministry of Education has
also enforced the Child Protection Policy in every school in Fiji. The Ministry also
provided free education for all children from Year 1 to Year 13 level with
scholarships being provided on academic as well as technical and vocational

trainings.
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6. RELEVANT LAWS ENFORCED BY MINISTRY OF WOMAN, CHILDREN
AND POVERTY ALLIEVIATION

(a) Child Welfare Decree 2010

It provides procedures for professionals such as heath professionals, police
officers, welfare officers and legal practitioners to do the mandatory reporting of
child abuse cases when they become aware of such cases. The decree also
emphasis the duty of care of the professionals in handling cases of possible child
abuse and outlining the reporting requirement of such cases in their care. It also
protects the confidentiality and integrity of cases and of the professionals
handling the case.

(b) Juvenile Act (Cap 56)

This Act provides care and custody of a child in relation to UN convention on the
rights of a child (UNCRC). Children who are covered in this Act are those who
break the law, those who need residential assistance and those who need care

and protection.

(c)Family Law Act 2003

This act provides to establish family divisions of the high court and the

magistrates' court, to make fresh provisions relating to dissolution of marriage,
spousal and child support, parenting responsibility and spousal property, to

provide for marriage counselling and reconciliation, and for related matters.

(d) Child Welfare Decree 2010

(a) Ensure the mandatory reporting of cases of possible, likely or actual harm
in relation to events discovered by a professional to be affecting the
health and welfare;

(b) Emphasis the duty of care of the professional in handling cases of
possible child abuse and outlining the reporting requirements of such
cases in their care; and

(c) To protect the confidentiality and integrity of cases and of the

professionals handling these cases
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7. THE FUNTION AND ESTABLISHMENT OF THE CHILD LABOUR UNIT
(CLU) WITHIN THE MINISTRY OF EMPLOYMENT, PRODUCTIVITY
AND INDUSTRIAL RELATIONS

The Fijian Government fully funded the Child Labour Unit in terms of its
operations and Human resources. The Child Labour Unit is managed by the
Assistant Director Labour Standards Services with the assistant from 3 District
Managers and 38 inspectorate staff members. The Health and Safety Service also
has the inspectors conducting in child labour duties and creating awareness on
hazardous workplace list. A total of 63 inspectors have been appointed in the
year 2014 to investigate cases related to child labour with providing awareness
training to employers and stakeholders. A total of 7 Data Operators have been
appointed to manage the child labour data base with guidance and support from

the Information Technology Unit of the Ministry.
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8. PROSECUTION OF EMPLOYERS IN VIOLATION OF CHILD
LABOUR LAWS

The Child Labour Unit [CLU] of the Ministry of Employment, Productivity and
Industrial Relations [MEPIR] has successfully prosecuted a case of child being
employed for more than 10 hours per day by an Employer. The case was
registered in the Employment Tribunal as Criminal Case No. 14/14 where the
Employer was charged for two counts under the Employment Relations
Promulgation 2007 (ERP 2007).

The decision was handed down by the Resident Magistrate Mr. Andrew J See on
05/12/14 where the Employer was fined a total of $8,600.00 for employment of
a child outside the provisions of the ERP 2007. This is the first Child Labour
prosecution case in the history of Fiji where the Employer has been given a hefty
fine in the area of child labour. (Copy of the Penalty decision attached on
Appendix 3).

The other two cases of Child Labour prosecution namely Case Number 39/12
(Labour Officer vs. Delta Timber Supplies Limited) and Case Number
45/12 (Labour Officer vs. S Lal Construction Limited) are before the
Employment Relations Tribunal for hearing in 2015. (Annexure 4 provides the

copy of the charges laid against the Employers)

In total the MEPIR has registered 3 cases in the Employment Relations Tribunal

of which one has being finalised while the other two are still before the Tribunal.
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9. IMPROVEMENT OF THE CHILD LABOUR UNITS SYSTEM AND
PROCESS ALLIGNED TO ISO 9001:2008 STANDARDS.

The CLU has conducted specialist training to the Inspectorate staff members on
preparation of Child Labour reporting process in line with the ISO 9001:2008
standards reporting process from the 19" to the 23" of August 2014.

This activity was undertaken with the intent to ensure that the work carried out
is within the bounds of the set guidelines and standard practice. A total of 24
officers from the 7 Districts around Fiji attended this training which ensured the
tracking down of each and every case of child labour from withdrawal to school

and monitoring standards to be applied while children in school.

The procedures and forms developed were mainly on the child Labour reporting
and data base management system in terms of management of child labour

cases throughout the Districts and Divisions in Fiji.
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10. ENFORCEMENT AND COMPLIANCE THROUGH _LABOUR
INSPECTION SERVICE

The Inspectorate officers of the Ministry of Employment, Productivity and
Industrial Relations (MEPIR) have conducted employer awareness and
enforcement inspection throughout the reporting period in which the Labour
Inspectors have conducted door to door inspection in the 11 Districts in Fiji
(Suva, Sigatoka, Nadi, Lautoka, Ba, Tavua, Rakiraki, Labasa, Savusavu, Levuka
and Taveuni). The Enforcement program centred on the area of 10 Wages
Regulation Orders (WRO) and the National Minimum Wage (NMW) (Annexure
5.0 provides abbreviation and details of the Regulation Orders and the
National Minimum Wage). A total of 2,735 Labour Inspection was conducted
by the Enforcement team of MEPIR throughout the mentioned Districts and

Divisions as given below:-

Number of Employers Inspected
Against Relevant WRO and NMW

1600 1436
1400
1200 +
1000

800 + %51
600 - B Number of Employers

400 - 329 Inspected Against
123
200 - 63 14 68 444 27 Relevant WRO and NMW

SECSRV 1
PRT
M&O
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Mumber af Child Labour

2014 statistics from Child Labour Database

Child Labour By Towns for 2014

Mumber of Child Labour

Child Labour By Industy for 2014

1

.

MNF Bean and Peanut Selling

Industry

A total of 4 children were withdrawn from child labour by the Inspectorate staff

of MEPIR together with the Inter-Agency corporation members. Three

(3)

children were put back into the mainstream education system while 1 Child was

placed into the Technical and Vocational Training Program. A total of $2,038.38

cents was recovered as arrears of wages and was paid to the child who was

employed in the Manufacturing Sector on light work.
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11. CELEBRATION OF WORLD DAY AGAINST CHILD LABOUR
COORDINATED BY THE MINISTRY _OF EMPLOYMENT,
PRODUCTIVITY AND INDUSTRIAL RELATIONS WITH FIJI TRADE
UNION CONGRESS (FTUC) AND FIJI COMMERCE, EMPLOYERS
FEDERATION (FCEF) WITH THE INTERNATIONAL LABOUR

ORGANISATION SOUTH PACIFIC OFFICE (ILO)

2014 Theme: SOCIAL PRODUCTION AND THE FIGHT AGAINST CHILD
LABOUR

The World Day against Child Labour was celebrated on 12 June, 2014 at the
Civic Centre in Suva with the Tri-Partite partners (Employers and Workers) and
the Ministry of Education at the various schools. This one day event comprises
of Oratory Contest and Drama Competition on the theme. A total of 10 schools

took part with 91 students and 20 teachers as listed below:-

No. Name of School No. of Students No. of Teachers Took
Took Part Part
1 Lami High School 15 2
2 William Cross College 10 2
3 Nabua Secondary School 7 2
4 John Wesley College 14 2
5 Nakasi High School 2
6 Pt. Vishnu Deo Memorial Primary School 2
7 St. Marcellin Primary School 7 2
8 Bishop Kempthorne Memorial School 10 2
9 Chauhan Memorial School 2
10 Rishikul Nadera Primary School 2
TOTAL 91 20
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12, FINANCIAL ASSISTANCE PROVIDED BY THE
INTERNATIONAL LABOUR ORGANISATION

A total of 30,000 FID was given by the ILO Office for Suva and South Pacific in
terms of carrying out the actions and the programs on elimination of Child Labour
training programs. The assistance provided was basically used in the training and
capacity building of Inspectorate staff and community members in terms of
eradicating child labour problems in Fiji.
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APPENDIX: 1.0 -

Ministry of Employment,

Productivity and

Industrial Relations — Inter-Agency Training for Community
Members on the Area of Child Labour and Enforcement of

Hazardous Workplace List

No

Date

Location of
Training

Targeted
Groups

Number of
Participants

Training Program &
Feedback

1

8/5/2014
and
9/5/2014

Lawaga
park,
Sigatoka

Nadroga
Navosa
Provincial
youth group

300

The Training
conducted for this
group was to create
awareness within the
youth population in
this province in the
area child labour
prevention awareness
on hazardous work
and danger of drug
use in  particular
marijuana.

4/7/2014

Novotel
house,
Lami

Building and
civil
contractors

85

Awareness was
created on the
hazardous workplace
list for employers in
the building and civil
construction area

9/7/2015

Veikoba
settlement,
valelevu
Nasinu

School
teachers and
Parents

They were a total of 4
parents who were
targeted on the child
labour withdrawal
process  considering
their children were
involved with child
labour minor works
sometime during or
after school in the
village community
area

10/7/2014

Wakanisila
settlement,
kalabu
Nasinu

Parents for
children
attending
kalabu
primary
school

51

The parents of this
school were targeted
in this awareness
program organised by
teachers in terms of
ensuring that parents
from this area
understand about the
importance of children
being sent to school
and not to be involved
in child labour
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activities
5 110/7/2014 | Fiji Medical | Primary and 49 The training was
Council Secondary conducted for school
Building, school teachers and school
toorak teachers with management on the
Suva community issue of child labour
leader on laws and the
education hazardous workplace
list
6 | 12/7/2014 | Dilkusha Primary and 17 The professional
High Secondary development training
School, school was conducted for
Nausori teachers teachers in terms of
Suva ensuring that more is
taught in schools on
the area of child
labour
7 15/9/2014 | Makolia Village tikina | 48 The training was
village hall, | council targeted in this area
solevu Bua | representative in terms of providing
and parents awareness of parents
and village tikina
council reps on
prevention of child
labour
8 22/9/2014 | Immaculate | Students and | 120 The target of this
Conception | teachers training was to get as
College many teachers and
children as possible in
terms of ensuring the
laws related to child
labour are taken to
the grass roots level
9 22/9/2014 | Cavaqa Village 36 In this training to
village hall, | community these particular village
Solevu members members the
Bua importance of sending
children to school and
the area of hazardous
workplace list advised
and discussed.
10 | 23/9/2014 | Nawaicoqo | Village 71 In this training to
village hall, | community these particular village
Solevu members members the
Bua importance of sending
children to school and
the area of hazardous
workplace list advised
and discussed.
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11 | 24/9/2014 | Nawailevu | Village 21 The purpose of this
village hall | community training was to
Cama members educate people on
Bua child labour  and
agriculture and how
to possibly eradicate
the problem
12 | 24/9/2014 | Makolei Parents and 60 Target was made for
village hall, | students the parents and
Solevu children to ensure
Bua that they understand
about issues related
to child labour and
the importance of
education
13 | 25/9/2014 | Vuya Parents and 80 Target was made for
village hall, | students the parents and
Bua children to ensure
that they understand
about issues related
to child labour and
the importance of
education
Total 1,225
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APPENDIX: 2.0 HAZARDOUS OCCUPATIONAL PROHIBITED TO
CHILDREN UNDER 18 YEARS

EXTRACRDINARY |
GOVERNMENT OF FlJI GAZETTE SUPPLEMENT

Reo. I8 TUESDATY, J5i8 KIAY L) K3

[LEaa Nomce No. 30)

EMPLOYMENT FELATIONS FROMULGATION 2047
(Prosqurcamox No. 38 oF 2007

Hazardous Occupations Prohibited To
Children Under 18 Years of Age Order 2013

Iy exeqcise of the powars conferred upon me by sactim 950 of the Employment
Ralaions Promulsation 2007 and affer comsniing the National Ocompational Health and
Safsty AdvisoryBoad, I harshy make the fallowing Order—
Skori s amd commmon comond
I, This Crder ooy e ciied as the Hazasrdows Coowpatices Probdbiied to Children Todes
13 Vears of Age Ooder 1013, and shall come $mio force on the date of #is poblication & fhe
Fazerre
Fiorproiciion
2. In this Order, unless the coniext atherwiss raquines—
“hamrdom work™ meaos a wheet of child hibomr and the worst form of chdld
lathorer, hedng work which, by il matore or the circomsiances mwhichits
carrisd o, & Hkedy do banm the bhealh, mafety or momak of childnen

Liri off hazasdscr sccspaibnr

3. Fox the ?z?m:aimcinﬂﬂf-fl:.ﬂf'heB;-h:mﬂ:hh:i-ﬂ]‘:ﬂﬂr@iﬂﬂimﬁm
Tollowring occwpatices or worinlaoes ane probdbded oo oadices or woebolaces for 2 child—
fab 2l acompatons in the pocsssing and prepaation of dmss and chemica
praducts imvahrne exposure & danesrons chemicals;
allocouparioms in the mamfzomans handling and transporting of eaplasivas,
taxic, cofmsives, parsonous ad noxions @mpanant and flememshla liquids
in bulk;
feb 2l adities in Ay wod-oom, uilding, pramisss, or amy place whers radinom
i storad, kapt or proosssad or wsed in the mamfacmee of sdfdummnons
compounds ar gther radicactive substancss;
fd} craftsman, prodoction procss and relsted ocupetions—
(I}  spinners and windss (Extle);
(if}  fiber and plastic preparers;
(ig} bleacher, dver and fimisher of extiles nsins chemicals;
iy} tool maker, machinist phgmher, welder, flame ootier and plater;

5

fui  installer and repadrer of elephons and tdeoraph;
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fuif  elecirical and electmnic fiver;

fuifl linsmen and cabls jofmer;
:‘l‘JJJ__- sawye and woodwakine machine ssiier and apsraior,
{ix} fomaceand oven worksrs o bido melkins;
(ki fomace men and kilmmen in the memfarbes of flass and ceramics;
(ki boewer and wins maken
feifl  distiller of slooholicheveranss;
(XIff} tanmes;
feiyf blacksmdth, hamines mdths, forss men;
fryp slanghterine and killne binds and animals;
v} extractionoflard and odl;
g} farmin g, fishin= hmtin=, lozzine, and rda=d ooompaions—
I} deep sea and affshare fishinz
(i) divers of marine argmisms of prodos of merns orgmisms, indudins
bt nat Hsmied @, sponss, sa3 cocwmber, pear] and shdl,
55 logzing {ontter, stripper, cabls mstaller, fallery;
(g fzrmingz activities inclod ns botnot limdied ta, snsrcans ooftine,
snzarcans loading and chemical spravins,
s worksss oncommercizl vesstable farmin s

{ff mininz goarryinz angd ralzed ocompatons—
5 aperators of drilling and Blastine machinss, stons omshing squipmant,
IEVCL, MEpKSCE, Mo boda & moover @@ ormdz aodylomc
i Ehibe
(I} firing {with fose, elactricity);
G2l stons splitier;
(el senvice, sport and relzted work—

{17 firz-fighters and znards;
(if} ship siewasls, (i
zirlins hostesses; (R
bartemders,
vl bos condncotors and conducmessas;
(Ul mEsssnss and mas senss
{virf taxi-damcars;
{UIT} enterEmers (sirip 2asers, burlesque, damostsy;
{Iz} bath houss attendank;
fki  esconts fof men Of wonen,
kil personal sanvics of males of feamales in bers, coclaadl lonnss:s, matels,
hotels, massaze climics, and ofher drinkinz placss;
(xif} jamitorsinbamedy housss;
{xifff lifeznands in svimmins poals and res ot
el jackeys and horss tdness;
{xuf contact spant mstmog (v
smhalmers and nndartalers,
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(xvill dealers, cooupders, bookiss and bet chars;
fovirl) lifine, carrying handlns and maving heavy loads
(kixh security affices;
(R} transpant, cememimication and nand st ecoupatmns—

(T} firemen;

(fi} deivess or operaios of bulldozer, crans, pile deiving equipmant, trailer
road mller, tractor lifing applimcs, scaffold wind, bodst, excavaor
loading machine, trocks, buses and taxis;

(Ti) tillers and greasers of heswy madhmaniss,

{Tyj traffic conmaller and dispatchers;

(U} servicsmen and sarass workess @ Wanspost cHmpany,

(T} other hazardous wodk mchndme buinot Hmdtad io—
(T} botile collecting,
(ff} scrap metal collectine
Emplayer rhall be Liale
4. Any smployer wha, after bemz served with @it Osder, comtimss to employ 2
chid m the prhibitad ocmpatim o wodplace, commits an ofEnce and shall be lidls
undsr the provisions of the Employmant Ralations Promulsztion 2007

Mads this M dayof May 2013

T USAMATE Mmister for Labour,
Industriz]l Rdations and Employment

26 Ministry of Employment, Productivity and Industrial Relations 2014




APPENDIX: 3.0 - PROSECUTION OF EMPLOYERS IN VIOLATION

OF LABOUR LAWS

o 2 D
o~ .
IN THE STATUTORY TRIBUNAL, FUI ISLANDS ’:._‘ T .
SITTING AS THE EMPLOYMENT RELATIONS TRIBUNAL "
Penalty Decision
Section 256 Employment Relations Promulgatioa 2007
P e of Matter LABOUR OFFICER {Complainant)

v
BRIAN NITIN NAIDU REUBEN Trading as CYBER CITY {(Defendant)

Section: Sactions 97 (1{a),(b); 97(4); and 99(1)(a),(b) Employment Relations
Promuigation 2007

Subject: Hours of Work for Children; Requirement to keep reglster of hours for
childran

Matter Numbes(s) ERT Criminal Case 14/2014

Appearances: Mr A Xumar, for the Complainant

Ms 5 Colavanua, for the Offender

Date of Hearing: 5 December 2014
Before: Mr Andrew J See, Resident Magistrote
Date of Decision 5 December 2014

QFFENCES ~ Sections 97; 99, 256 Employment Relations Promylgation 2007;

Background

] n 26 November 2014 the Defendant was found guthy of the following offences under the

Emplayment Relations Promulgation

That he did employ a2 civld for 10 &xcess of @ight hours per day. In contravention of

Soction 97(1) 3} of the Promukatior

27 Ministry of Employment, Productivity and Industrial Relations 2014




(X) That during some or 3l of those occasions, the child wis not given at least 30
minutes paid rest for every continuous 4 hour penod, in contravention of Section
97(1)ib) of the Promulgation;

() That duting the period from July 2012 to 7 August 2012, the Defendant did not heep
a register of children employed in his workplace, n contravention of Section $9(1)(3)
of the Promulgation; and

(vl That on or around 17 January 2013, he was unable 10 produce the rocord far
inspection when required by a Labour Officer, in contravention of Section 99(1) Ib)
of the Promulgation

Submissions of the Prosecutor

2. Mr Kumar has submitted that this |5 the finst child labour case to be prosecuted under the
Promulgation. He argues that the case should be used as a strong deterrent to other persons
who seek to engage the services of @ child in contravention of the law. He asks that the
Dffender be given a six month custodial sentence n relation to each offence, though makes no
submisylon as 10 whether such sentence should be mposed cumulatively or concurrently, in
addition, he & claiming 5200 costs to be awarded to the child, as compeaiation for loss of
earnings, travel and refated matters associated with his assistance In the investigatioo and
attendance during proceedings. Me Kumar also sought the further sum of 5200 to meet the
mvestigation costs of the Labour Office.

Submissions on behal! of Defendant

3. Coursed for the Defendant appeared at the heanng on a probono base, Her subemesHons roly an
several factors. First, that the severity of the offences committed should be viewed at the lowes
end of the penalty spectrum, having regard to the facts and circumstonces of the case.
Secondly, that the Defendant & the operator of a business that is stif developing and whete
wortk is Inteemittent. Thirdly, that the Defendant s relying on his wile's primary Income in
wupoont of loan commitments redating to business start up and home improvements. And finally,
that 23 a measure of character, the Defendant is involved In varous youth organizations
SUPPOITNG and asUSting young persons i the local area. My Colavanue says that any penalties
Impased should be at the lower end of the spectrum ard that f a period of impriscament be
imposed, that it be fully suspended based an the good behavior of the Defendant for & period of
12 months,

Penalty

4 In determining this matter, the Tribural has taken nto consideration the relevant provisions of
the Sentencing and Peralties Decree 2009

5. Specifically, Section 4(1) of the Decres provides:

The only purposes for which sentencmng moy be imposed by 6 Court arg ~
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{b) 1o protect the commuuty from offenders;

{c) to deter offencers or other persens from committing offences of the same or
simiiae noture,

(d] 1o estobish comditions so that rehadiitotion of offenders may be prometed o
focintated,

{e)] to signify that the court and the community denounce the commission of such
offences; o¢

{f) any combination of these purpases,

& Further, Scction 4{2) of the Decree, sets out the matters that a Court or Tribunel must have
regard 10 when sentencng an offencer. Thece are--

{a) the maximum penaity prescribed for the offence;

(&) current sentencing practioe and the rerms of any opplcadie gudeline Judgement:
(c) the nature aond gravity of the particwlar offence,

{d) the offender’s culpobility and degree of responsibdity for the offence;

{e) the impoct of the offence on any wictim of the offence and the injury, loss ar
damoage resulting from the offence,

(J) whether the offender pleaded guilty to the offence, and if so, the stoge in the
proceecings ot which the offender did se or indicated an inteation ta 20 50;

{q) the conduct of the offender during the triod as an indicotion of remorse or the lock
aof remorse;

(h) any oction foken by the offender to make restiution for the iryury, loss or
domage arising from the offence, Including Ws or her witlingmess to comply with any
arger for resttution that o court moy consider under this Decree;

{i) the offender’s previows charocter,

(i} the presence of any oggravating or mitigating factor concerning the offender o¢
any otfer circumstonce redevant to the commission of the offence; and

(k) any matter stated M this Decree o5 being grounds for applying o particuvlar
sentencing oprion

7. The general penalty provision provided under Section 256 of the Promulgation is & fallows

A person who commits on offence under the Promuigation for which no perticwlor
penoXy is prowded, is Dobie on convicton —

(2] for an individual, to @ fine not exceeding $10,000 or to o teern of imprisonment
not exceading 2 years or both,

(4] for o campany or corparation or trode wiion, 1o @ fine not eacerding 550,000, and
{c) where cppicabis, to disguolfication from holding o post s an officer of @ trode
union for S yeors frorn the dote of conviction for the affence

£ As idertdied above, the limits imposed on 2 Tribunal Member, are provided for within Section
J1113) of the Promulgation. The offences can 2ath e 100ked M as Oistinct breaches of the
statutory oblgation, & child must not be employed for more than B hours in a day. She or he &
entitied to at least a 30 minute bresk after four hours continuous work. When employing a child,
the smployer I8 required to keep & separate register of employment, contaning detalls of the
worker's age, dete of commencement and termination, nature of employment and prescoribed
canditions. That register should be made availabie to a Labour Officer or Labour inspector upon
demand. On this occasion the employer has no1 met any of these obligations. He may be of the
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belief that this was not required In the spedal drcumstances of thes case, but such a view Is
micorrect

9. Children need to be protected, so that they are not exploited In the workplace, They lack the
SAME CEPACTy 1o negotiate teérms and conditions of empioyment and in MOt Cases, are uaware
ol thesr rights and entitlaments at law. & is for that reason, that in imposing a penalty, the fines
imposed should be meaningful in the drcumstances. That is. in sccordance with Section 4(1) of
the Sentencing and Penalties Decree 2009, » penaity or sentence showld act as a deterrent and
as @n expression of denouncement. In vither case though, the penalty or sentence must remain
proportionate to the cdroumstances of the case. That is, It must be just in the crcumstances of
the case.  In undertaking this task, | have considered the nature of the employment
Frrangement, the physical work environment and the fact that health and safety risks may not
hiave been as pronounced as in otheor possible scenarlos. For example, where chikdren are
engaged 10 undertake strenuous physical activity or work at hesghts; with plant and machinery;
with hazardous substances; ive power and the fike.

10. During the trial of the substantive hearing the Defendant did not dppear overly remoeseful. nore
at any stage did he provide any indication 10 the Tribunal, that he was intendling 10 make good
any shortfalls owed 1o the child, as a result of the payment arrangement In place I & also
uncontested, that the Defendant was convicted in the Suve Magistrates Court on 15 January
2013, for causing the assault against the child, at a time on or around the relevant pernod ol
employment. That situation whilst already dealt with by the Court, 5 an agaravating factor that
needs 10 be taken Into considaration, within the dreumstances of this case.

Condusions

11. For 2ach offence, | fine the Defendant the sum of $2000.00, making & fotal penaty payment of
$8,000.00. While these individual penalties are at the lower end of the fine continuum, the
cumuiative effect serves as » waming to the Defendant, that any breach of Fijlan Employment
law has serious consequences. A person, who seek: to operate a business and engage
Individuals in whatever capacity, must 6o so in accordance with the law. There 5 an obligation Lo
know what the prevalling employment laws require and to ensure that their terms are complied
with. If an employer cannot do that, it needs to evaluate whether or not, It should conduct
business in the first place The cost of labouwr, particctarly where there are statutary
requirements to be met, is a factor that noeds to be built into the Ooperating costs of a business.
Ordinarnily, if an Employer cannot meet those costs, then It i fikely that it should not be
conducting the business. A business cannot be made profitable theough the untawdul
underpayrnent of wages to its workers, oe by prescriting unlowful conditions of employment
that are harth and oppressive

12, In refation to whether or not a term of imprisonment should be imposed, the Trsunal Is gulded
By Parts IV and V of the Decree. Again having regard to the circumstances of this case. there
would appear o be justification for asseszing the severity of the breaches at the lower end af
the spoctrum.’ In part this is a function of the fact that the cvidentiary Issues were such in the
case of the length of hours warked, that there is some doubt as 1o on how mMany occasons work
" excess of eight hours took place. The case of whether & hreak was Provided after the four
fhour period, is a similar case In point,

s | am oF the view, thst n the case of a lirst offence. that no Peciog of impnsonment wouwd he
appropriate in refation (o offences commitied under Section 95 of the Promuigation
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for that resson sedd on this occasion, | am wowiling to tmpose a sentence of imprisanment,
though having saic that would recopnize that In many other scenancs, parmicdarty where the
Fealth and siduty ol the child was ar rivk, miy give rhe to The intificstion of a perod of
confinement, Showd the Defendant commit similae oMences under this Promwsigation, the
SEuAtion Mmay be quite dfferent. | notetHeiess miend Lo impose » restrction on the Oefendont
1hat he 0t be abowed 10 engage ay cild foe employment purposes, foe a perod of 24 manths
eflective from today s date -

In refation to the request by Mr Kumar that the child be pavd seme costs ansing out of the
Mvestigation and tral, Fconsider In the droumstances that this & warranted and order that the
amount af S350 be paid 1% b noted that Mr Kumar was also seeking compersation for the child
In the amount of S5 Deng daimed a3 The oatitiement for FToars i wWages, cutstacding
Annugl feawe et White | have indicoted 10 Me Kumar that | am not prepared 10 entertan that
application, based on the evdence and the fact that no paralled application lor recovery was
made, it i3 nonetheless noted that the time limitation impased by virtue of Section 262 of the
Promudgation does not allow vy sach applicaton be made Boyend the 18 manth window, On
that Basis and having regard to the svidence of 3l parties, | wil award a further amount of 5250
1o he pad to the worker, as & global assesament of the underpaid entitiemaents sising oul of the
rebirvant period.

fhe Triouno! orders that the Comviction agxret the Defendant be recorded and the followirg
peaallhos mpined:-

Charge 1

{2} W relation o the first count, that the Defendant did employ a child for in excess of eight
hoots per day, in oetravention of Section 97(1) (4] of the Promulgazion, 1he Defundant i
fmed the sum of 52000.00, to be paid within 60 days

(B) ' relation to the second count, that the child was not goen ot least 30 mioutes paid rest for
cvery contmuous 4 hour periad, 0 contravention of Section 97(1)(b) of the Promudgasion,
the Defondant I fined the sam of $2000.00, 10 He paid within 6 days

Charge 2

(2l relation 1o the frst count, that duting the peviod from fuly 2017 o 7 August 2012, 1the
Oetendant did not koep o regeter of chidren employed in his warkploce (0 contravention of
Secvon 9541 (3) of the Promuigation, the Defandant 5 Moed the sum of S2000.00. 10 be paid
within 60 days

S Section 13k) of the Santencing anit Fentier Gecree J008 and Section 217 of the Fmployment
Rristiom Promuipstion 2007,
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Further Orders

he Tobunal further ordess that

(3l The Defendamt whether acting & an individual of through ony business entity, not be

atowed 10 emoploy any child In employment, for 2 period of 28 months, effective fron
o8y ol
) The Defendant pay the Compralnant behal! of ¢ i, C the amount of $15
-"' WIS .'.' 1Yy
The Defendant pav the Complainant on behalf of the child, compensation in the amount of

‘, ("l ) ] .";'f.l" l‘l‘.' " :l :.‘v‘.

d} The Detencant pay the Complainant the Inveshgatns Cos the amount ot S200 pay |

Mr Androw | See
Resident Magistrate
5 December 2014
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APPENDIX: 4.0 CHARGES LAID AGAINST THE EMPLOYERS

CP.C.FORMNo. 5

CRIMINAL PROCEDURE DECREE 2009

{Section 57)

SUMMONS

In the Employment Relations Tribunal in Suva FII

To (a) Delta Timber Supplies Limited (5) being an employer In the Eastern D[v:slon G~

You are hereby commanded to appear at 9am o'dock in the morning of the ‘ C“ q a-
day of _jJovew Yo &7, 2012 at the Employment Relations Tribunal, Suva there to

answer the following charge(s) made on the complaint of (@) Labowur Officer of (b)
Suva,

COUNT 1

Stoterment of Offence (o)
Employing a child contrary to Employment Relations (Administration) Regulations 2008
saction 40 (1) (b) (¢) and (2) and Section 256 (b) of the Employment Relations
Promulgation 2007,

{(b)
Delta Timber Supplies Limited being an employer in the Eastern Division employed
a child, Sonal Aman Kumar for the period from 29" of November, 2011 till 87 of
December, 2011, Therein, employing an under aged child contrary to the Employment
Relations Promulgation 2007 and Employment Redations (Admmastratlon) Regu!anons
2008 thus committing an offence.

- a

e

and be dealt with according to law. Fs

/ “FEM o

. FRIC 8| | =
Dated this /4 JZ of C %( ;/_1,;_ # , 2012 o I b
) day ¢ '.zi\p\ /&)

e
TRIBUAAL

(47 Bl name, atdd lthers same If Indden
(A1 address, and oCtupet N
(<) Bt yistermmrt of offernce with AL asd Section corgravened
(0 Dt pavtcadens o afeace n ordinary Inguage
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CRIMINAL PROCEDURE DECREE 2009
(Section 56)
In the Employment Relations Tribunal at Lautoka
CHARGE
(Complaint by Public Officer)
First Count

Statement of Offence
Employing a child contrary to Employment Relations Promulgation 2007 section 93 (2) (b) and

Section 256 (b) and Employment Relation (Administration) Regulation 2008 section 40 (1){b)(c) & (2).

Porticulars of Offence
Stal Construction Limited of 1° floor Sharmars Building, Main Street, Nadi being an employer in the

Western Division employed the children named Pranesh Ram, Lalendra Nath and Ashendra Nath for
the period from September 2011 till 22" October, 2012, Therein, employing a child contrary to the
Employment Relations Promulgation 2007 and Employment Relations (Mmmslxanon) Regulations
2008 thus committing an offence.

second Count

Statement of Offence
Employing a child contrary to section 99 (1) (a) and subsection (2) & (3) and secﬂon 256(b) of the
Employment Relation Promulgation 2007

Particulars of Offence
Stal Construction Limited of 1" floor Sharmars Bullding, Main Street, Nadi being an employer in the

Westemn Division employed the children named Pranesh Ram, Lalendra Nath and Ashendra Nath for
the period from September 2011 till 22 October, 2012. Therein, employing a child contrary to the
Employment Relations Promulgation 2007 and Employment Relations {Administration) Regulations

2008 thus committing an offence.
“/"E"'”t' — (d)

LABOUR OFFICER

Sworn before me [e) Tribunal:

Dote:
(a) Offence with Act and section
(b) Name or names of accused persons and brief particulars of offence in ordinary language.
(c) Add further counts as necessary
(d) Signature of complainant with rank,
{e) Strike out if not made on oath,

Note. - This form is for use when there is more than one count. if a second
Sheet is necessary the signatures will appear at bottom of second sheet only.
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APPENDIX: 5.0 — PROVIDES ABBREVIATION OF 10 WAGES REGULATION

ORDERS AND 1 NATIONAL MINIMUM WAGE

Number Abbreviation Wages Regulation Order Names
1 WRT (Wholesale and Retail Trades) Order 2012
2 HCT (Hotel and Catering Trades) Order 2012
3 BCCE (Building and Civil and Electrical Engineering Trades) Order 2012
4 MANUF (Manufacturing Industry) Order 2012
5 SAW (Sawmilling and Logging Industry) Order 2012
6 GMT (Garment Industry) Order 2012
7 SECSRV (Security Services) Order 2012
8 PRT (Printing Trades) Order 2012
9 M&Q (Mining and Quarrying Industry) Order 2012
10 RT (Road Transport) Order 2012
11 NMW National Minimum Wage
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The End
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