



























































The H=-ZA program requires employers to provide or secure
housing for their H-2A employees that meets applicable safety
standards. See B U.5.C. 1188(c) (4). The employer must provide
or secure that housing free of charge. See 20 C.F.R.
655.122(d) (1). This requirement, unique to the H-2ZA program,
renders the housing an employer business expense, as a matter of
law, for purposes of section 3(m). Additionally, the
requirement for such free housing is an inherent and inevitable
result of the employer’s decision to participate in the H-ZA
program. Cf. Arriaga, 305 F.3d at 1242. The H-2A employees are
foreign workers coming into the country for temporary
employment. They obviously will have no permanent housing of
their own. And their work for the H-ZA farmers typically takes
them to remote, rural locations, where their housing is under
the control of their employers. Further,; these H-2A gueast
workers have limited rights when they arrive. They may enter
the country only for temporary agricultural employment of less
than 12 months, absent extraordinary circumstances. See 20
C.F.R. 6535.170(b}. Moreover, they have no right to transfer to
other U.5. employers, or to remain in the country if they quit
or after their work contract period expires, unless they have
secured subsequent temporary agricultural employment under the
H-2A wvisa program. See 20 C.F.R. 655.122({n) and 655.135(1).

Given these circumstances, employers benefit far more than usual
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from the expenses incident to the employment relationship, and
employees benefit less than normal from the job. Accordingly,
the employer must be viewed as the primary beneficiary of this
business expense under section 3(m), and an H-2A employer may
not take section 3(m) credit for such a legally requiread
expense.’

2. The Wage and Hour Division'’s Field Operations Handbook
("FOHY) specifically addresses the application of section 3{m)
to ledging expenses in these particular circumstances. The FOH
states with regard to the wages of migrant and seasonal
agricultural workers that an employer may generally take credit

for “[1l]odging used by a worker, including utility costs, unless

' The design of the H-2ZA program further confirms that the
employer is the primary beneficiary of the required H-2ZA
housing. The program imposes significant obligations on
employers who seek to bring foreign guest workers into the U.S5.
to parform temporary agricultural work. For example, employers
are obligated to follow a number of prescribed recruiting steps
(e.g., submit a job order to the appropriate State Workforce
Agency for posting; advertise the job in the newspaper for at
least two days, one of which must be a Sunday; and contact laid-
off U.5. employvees and offer them the job). Sea 20 C.F.R.
£55.121 and 655.151-.153. Employers also must offer and pay at
least the prevailing wage or adverse effect wage rate; offer
full=-time employment; and guarantee workers wages for at least
threa-quarters of the hours sat forth in the work contract
pericd. See 20 C.F.R. 655.122(i), 655.122(1) and 655.135(f).
The Department issues a labor certification authorizing
employers to proceed with the H-2A visa program only if all
these steps demonstrate both that there are not sufficient
qualified U.S. workers available to the employer to perform the
work, and that hiring H-2R workers will not adversely affect the
wages and working conditions of U.S5. workers similarly employed.
See 20 C.F.R. 655.100 and 655.103(a).
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required to be provided free of charge pursuant to the
employment contract or applicable law.* FOH, T30cl3{a) (4).

www.dol.gov/whd/FOH (emphasis added) (copies of the relevant

pages of the FOH are attached in Addendum). The FOH also states
that "[l)odging, like meals, is ordinarily considered for the
benefit and convenience of the employee. Circumstances may
exist, however, where housing is of little benefit to employees,
as where an employer reguires an employee to live on the
employer’s premises to meet some need of the employer, or where
the employee must travel away from home to further the
employer’'s business.” FPOH,; 930c03{a) (2); cf. Skidmore v. Swift
& Co., 323 0.5. 134, 137 (1944) (“Living quarters may in some
situations be furnished as a facility of the task and in another
as a part of its compensation.”). With regard to migrant and
seasonal agricultural workers, the FOH states that no credit may
be taken where: workers are required to live on the premises as
a condition of employment or where for other reasons the housing
primarily benefits the employer; the housing fails to meet
substantive safety and health standards and has been denied an
occupancy permit; or MSPA civil money penalties have been
assessed for a substantive safety and health violation. See
FOH, T130cl3{a) (4)(a)-ic); sea alsc FOH, 130c02(b) (facllities
furnished in wvioclation of any law, such as housing denied an

occupancy permit or which resulted in MSPA civil money
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penalties, are not considered customarily furnished); 29 C.F.R.
531.31 (same).

3. Other Wage and Hour Division guidance interpreting
section 3(m) also provides support for the principle enunciated
in the FOH that an employer may not take credit for lodging
required to be provided by law. See Wage and Hour Opinion
Letters dated August 19, 1997, 1997 WL 998023 (stating with
regard to the hiring of an employee on an au pair wvisa that “an
employer may not take credit for facilities which the employer
is required by law or regulation to provide*) (copy attached in
Addendum) ; June 16, 1975 (where state law limits the hﬂusinq.
cradit to a maximum of 5140 per month, even though the
reasonable cost or fair value is 5400 per month, “the law
providing the greater compensation to the employee will prevail”
and the state law will govern the amount of credit allowed in
computing the wage paid for FLSA minimum wage purposes) (copy
attached in Addendum); Sept. 18, 1959 ("“Costs of medical care
required to be furnished by law, such as by workmen's
compensation laws, must be excluded.”) (copy attached in
Addendum); and Oct. 12, 1943 (“The employer will be deemed to
have received a benefit if the deduction [for a hospitalization
prepayment plan] is used to pay for hospitalization for which

the employer would be required by law to pay.”) (copy attached

in Addendum). Similarly, the Wage and Hour Division’'s
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enforcement practices provide further support for the principle
that an employer may not take credit for expenses it is lawfully
required to bear. See Soler v. G&lU, Inc. and Secretary of
Labor, 768 F. Supp. 452, 462 (S5.D.N.Y. 1991) (on remand from the
Second Circuit, upholding Wage and Hour's refusal to allow any
credit for the value of heating fuel provided to the workers,
because state law required that the fuel or power necessary to
heat a room to 68 degrees “shall be provided free of charge to
the occupants®).

4. Therefore, the Department’s clear and longstanding
position is that an employer may not take a section 3(m) credit
for payments that it is required by law to make. Specifically,
because an employer is not permitted to operate its business in
viclation of the law, expenses imposed on the employer by law
must be viewed as business expenses that are primarily for the
benefit of the employer. This interpretation of section 3im) is
entitled to deference, as the Department is the agency charged
with administering and enforcing the FLSA and the interpretation
is a reasonable one. See Skidmore v. Swift & Co., 323 U.S. at
140 (the Administrator’s FLSA interpretations “constitute a body
of experience and informed judgment to which courts and
litigants may properly resort for guidance”); see alsoc Federal
Express Corp. v. Holowecki, 552 0.5. 389, 399 (2008): Resias

Polycarpe, et al. v. E&S landscaping Service, Inc., et al.,
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F.3d __ , 2010 WL 3398825, at *7 (1llth Cir. 2010) (giving
deference to the Department’s FLSA interpretation set forth in
an amicus brief and opinion letter); Beonilla v. Baker Concrete
Construction, Inc., 487 F.3d 1340 1342-43 (1lth Cir. 2007)
(giving deference to the Department’s interpretive statements);
Morante-Navarro v. T&Y Pine Straw, Ine., 350 F.3d 1163, 1169-TOD
(11th Cir. 2003).

5. The Secretary’s analysis is fully consistent with, and
does not in any way diminish, section 3(m)‘’s allowance for a
credit for lodging. But, as explained supra, that allowance
muat ultimately be viewed in the context of a “"primary benefit”
analysis. The district court here erred when it failed to
recognize that, while section 3(m) creates a presumption that
the employee 13 the primary beneficiary of employer-provided
lodging, the presumption can be rebutted. As the Second Circuilt
stated in Soler, 833 F.2d at 1109%; although section 3(m) creates
a presumption that housing facilities ordinarily should be
included in an employee's regular rate of pay, an exception to
this presumption exists in special circumstances where the
facilities are primarily for the benefit or convenience of the
employer under 29 C.F.R. 531.3(d)(1). The_ court in Socler
recognized that special circumstances may exist, for example,
where lodging is of little benefit to an employee, such as when

an employer requires an employee to live on-site to meet a
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particular need of the employer, or when an employee is required
to be on call at the employer’s behest. However, “[r]ecourse to
the Begulation's protection is best left to the Administrator's
judgment based on the facts of particular cases submitted to
him.” Id. at 1110. Where the statutory presumption is
rebutted, “the Administrator is empowered to find that the cost
of on-site housing is not reasonable, and therefore may not be
subsumed within an employee's wage.” Id. By contrast, the
district court here concluded that Bland was entitled to credit
under section 3(m) simply because the housing was customarily
furnished. See Ramos-Barrientos, 2010 WL 2521041, at *5.
Numerous other courts have applied the general principle
that section 3(m} creates only a rebuttable presumption and,
finding the presumption rebutted, have disallowed a housing
credit under section 3(m). For example, courts have found the
prasumption rebutted where, dus to the nature of an employee’s
job duties, the lodging was primarily for the benefit of the
employer. See Masters v. Maryland Management Co., 493 F.2d
1329, 1333-34 (4th Cir. 1974) (housing provided to employee of
apartment management company who resided on the premises to be
on call for up to 24 hours a day was primarily for the benefit
of the employer); Jiac v. Shi Ya Chen, 2007 WL 4944787, at **13-
14 (S.D.N.Y¥. 2007) (presumption that section 3(m) credit should

be allowed for lodging was rebutted where it was primarily for
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the benefit of the employer because the employee was required to
live at the hotel to assist guests through the night); Marshall
v. DeBord, 1978 WL 1705, at **5-6 (E.D. Okla. 1978) {(housing was
primarily for the benefit of the employer because the employees
were reguired to live at the nursing home and be available 24
hours a day and, therefore, no credit was allowed); and Bailey
v. Pilots’ Ass’n for the Bay and River Delaware, 406 F. Supp.
1302, 1305 (E.D. Pa. 1976) (housing was primarily for the
benefit of the employer because the employee was required to
remain on board the pilot boat for seven days at a time); cf.
Marshall v. Truman Arneld Distributing Ce., 640 F.2d 906, 909
{(Bth Cir. 1981) (utilizing a primary benefit analysis, but
concluding under the particular facts presented that the housing
was primarily for the benefit of the employees where it was the
result of voluntary contractual negotiations between the
parties, even though gas stations received some benefit because
the employees’ presence deterred crime and vandalism) .

Courts also have refused to allow any credit for lodging
where the housing was substandard or otherwise in violation of
the law. See Chellen v. John Pickle Co., Inc., 446 F. Supp. 2d
1247, 1279 (N.D. Okla. 2006) (no section 3(m} lodging credit
allowed for housing that is “seriously substandard®); Archie v.
Grand Central Fartnership, Inc., B6 F. Supp. 2d 262, 270

(S.D.H.¥, 2000) (no credit allowed for lodging furnished in
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viplation of state law); Castillo v. Case Farms of Chie, Inc.,
96 F. Supp. 2d 578, 637-40 (W.D. Tex. 1999) (no credit allowed
for housing that is seriously substandard or provided in
violation of law):; Soler v. G&U, Inc., 768 F. Supp. at 465-55
{no credit allowed where migrant farm workers' camp was operated
in violation of its state permit due to overcrowding): Strong v.
Williams, 1980 WL 8134, at *5 (M.D. Fla. 1980) (no credit
allowed for housing provided to migrant farm workers in
viocolation of state law); =ee also Leach v. Johnston, 812 F.
Supp. 1198, 1213 (M.D. Fla. 1992) (no credit allowed for
alcoholic beverages provided to employees in violation of state
law). Thus, although section 3(m) specifically refers to
"lodging,”® it should be construed to establish a presumption
that an employer may take credit for housing in ordinary
circumstances, but that such presumption may be rebutted.

Indeed, decisions of this Court are consistent with the
conclusion that section 3(m) creates only a rebuttable
presumption. For example, in Davis Brothers, Inc. v. Donovan,
700 F.2d 1368 (llth Cir. 1983), the Court discussed approvingly
cases where credit had been disallowed for food or lodging.
Citing cases that involved “grossly inadequate facilities for
which employers sought excessive credit,” this Court concluded,
"[als one might expect, the court denied the employer any

credit.” Id. at 1371. Similarly, in Arriaga, 305 F.3d at 1241
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n.l6, this Court cited with approval two of the cases listed
supra (Masters and Bailey), which held that lodging was not
includable as wages because it was primarily for the benefit and
convenience of the employer.

6. Allowing a contrary result would effectively negate the
H-2A requirement te furnish housing free of charge and diminish
the employees’ entitlements under that law. Moreover, such a
result would be in tension with section 18(a) of the FLSA, which
provides that nothing in the FLSA “shall excuse noncompliance
with any Federal or State law or municipal ordinance
astablishing a minimum wage higher than the minimum wage
established under this chapter.™ 29 U.5.C. Z1B{a). As the
district court concluded in Soler, when deferring to the Wage
and Hour Administrator’s interpretation with regard to a state
law requiring that heating fuel “shall be provided free of
charge,” such a law effectively establishes a higher minimum
wage than the FLSA. Although normally section 3(m) would allow
an employer credit for heating fuel provided for the employee’s
personal use, see 29 C.F.R. 531.32(a), under section 18(a) the
conflict with the normal rule must be resolved by requiring the
employer to comply with the higher minimum wage. See 768 F.

Supp. at 462-63.
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CONCLUSION

For the foregoing reasons, the Secretary requests that this
Court reverse the district court and hold that an H-2A employer
may not take credit toward the FLSA minimum wage for the cost of
the housing that it is required to furnish to its employees free
of charge, because such expenses are primarily for the benefit

of the H-2A employer.
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{a)

FAYMENT OF WAGES

Hathed of peyment.

Wapes may take the fore of cash or facilities as defined in Reg 531. An
employer vho claims furnished facilitles (meals, leodging, or othar) as wages
st maintain cha records Tequired In Reg 516.27.

The payment of wages through dirsect deposit inte an employes's bank sccount
is an acceptable method of payment, providsd employess have the option of
receiving paymsnt by cash or check directly from the employer. iAs an
alternative, the esployer may make arrangements for esmployees to cash a
check drawn against the employer's payrell deposit sccount, if ic is ar a
place comvenient te their esploymsnt and without chargs cto thas.

“Facilicies* furnished under Sec 3(m).

Secrion 3(m) of FLSA permits an ssployer, under conditions specified in Rap
531, to count toward its MW cbligation, the "reasonables cost® of furnishing
board, lodging. or other faciliciss which are cuscomarily furmished to
employees. Sec 3{m) alsc authorizes the Ssecretary to determine the “fair
value® of the board, ledging, or other facilities based upon sverage cost to
the employer or toe groups of employers similarly situated, or on the average
value to groups of employess. Whare "reascnable cosc® under Sec (=) has
besn established by an employer and appears to ba excessive In relation to
the facilities furnished, it will be necessary to ascertain whether the
*fajr value® of che facfliries in question iz lower than the “reasonable
cosc®. If sa ., che sspleover must use the "fair walus® rather chan tha
*reasonable cost® in determining its wage cbligation. In mo case will che
=fair value® be ucilized where it s greater than the “reasonable cost®.

The cost of board, ledging, or other facilicies shall not be included as
wages to the excent excluded cherefrom under the cerms of a bona fide

collective bargaining agreement appllicable te the parcicular employee. In
most cases, a4 determinacion whether such an excluslon exiscs will bs bazed

wpon the written provisions of the collective bargaining agressenc,

Esployess suet receive che bensfic of che facilicy for which the employer is
taking & wage credic, Horeower, the reasonable cost to the smployer of
furnishing board, lodging, or other facilicles (eor che falr wvalue chareof)
must be includsd in the smployee's R/E of pay for the purpose of computing

OT pay.

Cuscomarily furnished.

The reasonable cost of board, ledging, orf ocher facilities may be considered
ag parec of che vags paid an esployee only vhere “custosarily furnished® co |
thes smployes. This requiresent {s saticfied if either the facilicies are

furnished regularly by the employer to lts esployess or if
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A0e03

(a)
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the same or similar facilities are cusvomarily furnished by other smployers
sngaged in the same or similar crade, businsge, or occupatiom im cthe sams or
similar commmities, Howewver, "customarily furnished® gogs pof require
establishing an induscry-wids practice with regard to charges belng wmade for
facilicles furnished to employses.

Facilicies furnished in vioclation of amy Federal, Sctate, or local law,
ordinence, or prohibition will ot be considered Eacilities custosarily
furnished, (e.g. housing that has been denled an occupancy permit, or which,
afrer inspection, resules in HSPA/OMFe). Any question as to whether
facilicvies are furnished in viclation of smy law should be referred to the
AASOPO for Tesclutiom. Any such refarral should include & detalled

discussion of the facts and a copy of the applicable law,

Ecimaxily for the benefit of the ssploves.

The credicing by an esployer of facilicies furnished to employees as wages
will dapend on whether such facilicies are furnished primarily for chs
benefit or comvenience of the amployes, as datermined by WH. Where che
primary bepefir of such facilities is to the employer’s business interest,
eredic will be denied. The following are commenly viewed as furnished
primarily for the benefic or comvenience of employees:

(1) Heals

Meals furnizhed by the esployer are regarded as primarily for the
benseflt and comvenience of the esmployees. This rule doss not apply,
however, to the seal sxpenses incurred by an employes while traveling
away from home on the esployer’s business. (Ses IB 778.217(b)(3}.)

(2} Lodeing

lodging, like meals, is ordinarily considered for the benefit and
coovenience of the employee, Circumstances may exisc, however, where
houeing is of lirtle benefit to employees, as vhere an esployer
requires an employee to live on the esployer’'s premizes to DEsC some
need of the esmployer, or where the employess must travel awvay from hoas
to further the smployer’'s business. In such circumstances, ths housing
will be considered as primarily benefiting cthe smployer. (Hote: wvhila
it may be to the esployer’s advantage to provide such facilicies at or
near the worksite, courts have consistently taken the view that the
employer may take & wvage creadic vhen the facilicies are primarily for
the benefit or comvenlence of the amployes.)
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(1) Irsngporcation

(&)

(3)

(6)

e, Transpertation furnished smployess between thelir hooes and work
{i.e. normal, daily hope-to-work travel) whers the travel time does
not constituts hours worked is generally an "other facilicy.”
Bowever, transportation which is an incident of of necessary to tche
employment is not an “cther facilicy.® (See FOH 30cl) regarding
transportation of migrant and seasonal agricultural workers.)

b. Transpercatlon furnishsd for mermal home to work travel from a
voluntary asseshly point to & job site and vice wversa vhere the tioe
does not constitute hours of work and che transportation is
primarily for the benefit of the smployees is an "other facilicy.™
In contrast, travel to distant of remots job sites is normally for
the employer's bepefit and does por qualify as an "other facilitvy.”

c. Cars furnished by an employer to employess primarily for cthe
personal transporcation use of the epplovess and not primarily for
company business are "faciliries* for which & wage credit may be
claissd by the employsr. (Ses FOH 30cll regarding desonstrators
used by automobile salespersons.)

Merchandiss

Goods of merchandise, such as clothing and appliances, may ba
considered "other facilicies® under Sec 3{m) and Reg 531. Omly the
accual cost co the esployer (nor necessarily the retail cost) may be
taken a5 & wage credic,

Tuition expenscs

Tuition furnished to an employes for coursas or training for che
individual's owvn personal bensfit is » boma fide *facilicy® for which a
wage credit may be caken. unless che training is related to employment
or is reguired te recain ssploymentc.

Child care

Child care facilities which are furnished by an employer are bona fide
"faciliries” for vhich a wvage credic may be caken.



Rev, 363 FIELD OFERATIONS HANDBOOK - 12/9/88 30l -1

30el) Deduccions from wages of migrant and sessopal sgricultural workers.

{a)

(b)

The reasonsble cost or fair value of facilicies furnished a migrant er
seasonal agricultural worker are generally creditable as wages. (Howewver,
sse FOH 30=03.) Exasples of faciliries for which deduccions or credics are
generally permissible inmcluds: g

(1) Heals and beversges actuslly furnisbed to the worker.
{2) Off-the-job insurance suthorized by the worker.

{3) Canteen articles purchased by the worker, but mot cigarettes or
alcoholic beverages sold to the worker, if such sales are determined to
be unlawful by appropriate local lav enforcement autherities. Apparent
violations of State or local licensing laws should be referred prosptly
o the appropriate enforcesent sutherity. [See FOH 52a09, 53503 and
5&: WH-124.) Prior to disallowing a daduction or wage credit based
uponi action by a State or local suthority concerning illegal sales, the
matter should be discussed through JRC procedures.

{4} Lodging used by a worker, inmcluding utilicy costs, unless fequired to
be provided fres of charge pursusnt to the smployment conTract or
applicable lawv, However, mo credit may be taken por may any charge be
made whers:

a, workers are required to live on the premises as & condition of
employment or vhers for other reasons the housing primarily benefics
the esployer rather than the emploves, or

b. the housing has been denied an occupancy permit because of failure
to meet substantive 5 & H standards as determined by an inspection

by anmy agency, or

c. 5 & H violations have been found for wvhich MSPA CHPs are being
assessed or violations of substantive 5 & H standards have been
found by O5HA, a State, or councy agency. If the viclations are
corrected, a charge may be made or a credit taken for such lodging
only during the period of compliance,

ETA regulacions require that workers placed pursusnt te a Job Service
clearance order who are unable to recurn daily te their permanent residence
must receive housing as a cerm and condiciom of cheir esploysenc. Such
workers (and sccompanying family mesbers) must receive housing at no cest or
public housing which meete the Federal and State scandards (20 CFR

653 501(d)(2)(xw)). Vhere it appears thar a deductcien has been made or a
wage credit taken in apparent wiclatiom of ETA regulacions, cthe matter
should be reviewed through JRC bafore disallowing the deduccion or wags

credic.
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(e}

(d)

(e}

£}

An employer who makes deductions from the wages of workers for beard,
lodging or other faciliciss or who furnishes such facilities to workers as
addicions to wvages is Tequired to maintain records substantiating the cosc

of such facilicies in accordance with Reg 516.27.

In Harshall . Classboro Service Association, Jmc., the Third Clrcuit
affirmed the digtrict court's judgsent that money advanced to farm wvorkers
for transporcation costs from Pusrco Rico to the mainland was primarily for
the benefic of the smployer send therefore could mot be deducted from cthe
workears® wagss To the extent It reduced che wages below the stacutory
minimm. The court similarly upheld the district court's conclusion that
FLSA prohibits the employer from taking a wage credic for facilities
excluded from wages by the terms of & labor agreement which is the
funccional squivalent of & collsctive-bargaining agresment. The U.5.
fuprems Court denied review., The Court of Appeals alseo ruled chact,
ragardiess of ths manner or method by which the ssployer sought to pass on
to its employees certain transportation costs, whare the effect was to bring
cthe wage rate belov the statutory minimsm, such practice was umlawful.

It is the WH posicion that no deduction that cuts inte the WY may be made
for transpertation of migrant wvorkers from the peint of hire and recurn te
that point. Thix is so rince in virtuslly all situstions the transportation
is primarily for cthe bemafit of the esployer and transportation costs aTe an
incldent of and necessary to the ssmployment of migrant workers. Where an
employer advances money to migrant workers to cover transportation expsnses
fron the point of hire to a worksite, the esployer may not recoup such
advances whean to do 2o resultes in a wvorker receiving less than the statutery
HY. BSuch remains cthe cass wven though the transporctacion costs so
recovered are accumulated and subsequently returned to the wvorker ac sope
spacified time during the season or upon the worker's return to the point of
hire, afcer the individus]l has worked a full season or apecified porcion
thereof. Further, such transporctation costs may not be includsd as part of
an employer's cost of furmishing board, ledging, or ocher facilities.

Farm lsbor contractors and agricultural assoclations often provide dally
erafisportation te both migrant and sessonal farsworkers as an incegral part
of thelr business of supplying agriculcural workers te cthose whe use chair
farm labor concracting servicea. Agricultural esployers also transport
thelr own wvorkers under simillar circumstances. Such daily transporcatlion is
provided to sssure that sufficlent workers will be avallable at the required
time and place since the workers belng transported are needed to work upen
perishable commodities. Their svallabilicy for employment ofcen depends
upon being provided cransportacion. Whers alternative cransporcation is
readily svailable which the wvorkers are permitted to use (i.e., personal
aute or carpocl arrangements) and where they know the location of the place
where they are to work, the resscnable cost to an ssployer (or fair valus,
whichever is less) in providing transportation may be creditable towards

VAEeS .
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(a)

(b)

In contrast, where Ffurnishing transportation to workers is primarily for
the banefic and coovenience of the employer, and is necessary to and an
ineident of the employmanc, it is mot considersd a facllity within the
meaning of section J(m). (5es Reg 531.32{(a) and (c).)} Accordimgly, it is

the WH pozition thac:

{1} Vhers the transportation is an incident of and necessary to the
esployment, it is for the benefit of ths smployer and no deduction may
be mads for the transportation of migrant or seasomal farmworkers that

cuts Inte the M¥. For example, transportation of migrant or seasonal
farmworkers from cthe plekup point and returm to that poinc, or from the

cemporary labor camp to the fields or for the return trip is
transportation that is an incident of and necessary te che esployment.

{2) Where che transportation is not incidental to the smployment, it is for
the worker’s benefit and deductions msy be made which cut inte the MW,

provided that if such cransportation is subject to MSPA it sust be
furnished in wehicles which meet all substancive Federal and Stace
moter vehicle safety and insurance standards. Transportation which is

not {ncidental to the employment (and thus deductible) includes:

a. the cransporcacion of migrant workers to conduct personal business,
such as trips from the rural temporary laber camp to a laundry, post
office, and grocery store, and

b, the dally transporctaclen of migrant and seasonal farmworkers, where
alternative transportacion iz readily available, which che woerkers
have the option to use, and they know where te report te work but
choose to use the employer's transportetion, provided chat cthe
CrAnSpOrtation if not required to be furnished by law or regulatien.

Emplovees” faxes pald by esployer may constitute “wages®.

Pursuant te Reg 531,38, taxes which are assessed againsc an soploves and
which are collected by the smployer and paid to the appropriate government

apency may constitute “wvages®.

The sase principle applies to taxes which, although owed by the employee,
are paid by the esployer, Thus, an employer say pay an exployee’s share of
social securicy (FICA) taxes. Such payment constitutes "wages™ and may
therefore ba crediced toward the MW and 0T requirements,

{1} WVhere an ssployee recelves che HW of 53.33, the ssployer amd che
esployse sust each make an FICA contributiom of 24 cents anm hour (53.35
= 0715 = .2385). (7.15 percent is the current FICA race which is, of

course, subject te change.}
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Wage and Hour Division
United States Department of Labor

Opinion LetierFair Labor Standards Act (FLSA)
August 19, 1997

This is in further response to your inquiry conceming the application of the minimum wage requirements of the
Fair Labor Standards Act (FLSA) to the employment of an au palr child care worker. An aw palr is subject to
the Exchange Visitor Program regulstions, 22 CFR §514, of the U5, Information Agency (USIA).

You have petitioned the Wapge and Hour Division pursuant to 290 CFR §531.4 and seek credit against the FLSA
minimum wage requirement for the cost of educational expenses, two weeks paid vacation, and credit for the
“personal”™ use of the family automobile by the ow pair. For the reasons discussed below, it is our opimion that an
au pair employer may oot take credit in meeting its minimum wage obligations for any of the three items.

EDUCATIONAL EXPENSES

Although the Department has previously ruled that the cost of twition may be credited against the minimum
wage under certain circumstances, the Depantment has specifically ruled in a February 28, 1997 opinion that an
au pair employer may not take credit for educational expenses. Credit for facilities under 29 CFR §531.32 is
conditioned by 20 CFR §531.30, which requires that the employee's acceptance of such facilities be voluntary
and uncoerced. Section 53132 was thus not intended 10 address situations where an employer is required, 2s a
condition of paricipation in a federal program, to provide the employee the facility for which the employer
wants to take credit. In the present situation, an aw pair employer is required by USIA regulations at 22 CFR
E514.31(k) to pay for an employee's tuition. Therefore, an au pair employer may not take credit for tuition pay-
ments. A copy of the February 28, 1997 ruling with a more detailed discussion is enclosed for your information.

FAID VACATION

As staied in 20 CFR §531.29, the legislative history of section 3{m) of the FLSA, which permits an employer to
take credit against the minimum wage for board, lodging or other facilities customarily fumished o the employ-
ee, “clearly indicate[s] that [it] was intended to apply to all facilities fumnished by the emplover as compensation
b the employes _." emphasis added. Consistent with section Tef2) of the FLSA, the Depariment's regulations
at 29 CFR §778.216 and §773.218 provide that payments made for occcasional periods when no work is per-
formed, such as those for vacation, cannot be considered compensation. Since such payments for hours not
worked are nol compensation, they cannot be “other facilities™ for purposes of the FLSA. Thus, an ou pair em-
ployer may not take credit against the minimum wage for two weeks paid vacation. We note that, in any event, &
cash payment is not a “facility.” Even if a paid vacation were considered “other facilities,” as discussed above,
an employer may not ake credit for facilities which the employer is required by law or regulation o provide.
Since a two-week paid vacation i specifically required by USIA regulations at 22 CFR §514.31(j¥4), no deduc-

& 2010 Thomson Reuters. Mo Claim to Orig. US Gov, Works,
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tion or credit against the minimum wage would be permissible.

USE OF AUTOMOBILE

The Department has consistently rubed that an employer may not take credit for the personal use of an auto-
mabile where such automobile is incident of and necessary to the employment. This view was clearly approved
by the court in Brennan v. Modern Chevrolet Co,, 363 F. Supp. 327 (N.D. Tex. 1973), affil 491 F.2d 1271 (5th
Cir. 1973}, in which a company automobile used by & car salesman was found not to be a facility, and therefore
credit for its cost could not be taken to meet the minimum wage, despite the fact that 90% of the car's use by the
salesman was personal. In the present case, the ow pair employer i required by 22 CFR §531.4(k) 10 “facilitate
the enroliment and attendance of the aw pair " in an accredited post-secondary institution. IF the au pair uses the
aulomobile, even occasionally, o aftend such institution or to transport the child being provided care for any
reason, credit for the automobile's use, whether personal or work-related, Is mappropriate. A copy of the Modem
Chevrolet decision with a more detailed discussion is enclosed for your information.

HOURS PER WEEK

You also inquire about the amount of the stipend an aw pair employer must pay in situations where the au pair
works less than the maximum 45 hours per week. The FLEA only requires payment of the minimum wage for
hours worked, However, the Depariment has no suthority o lower the amount of the minimum stipend where
the ou pair works less than the maximum, USIA regulations assume thal, without a specified maximum limit, an
au pair would work more than 45 hours per week. This assumption is reflected in USIA regulations at 22 CFR
FI14.300M2) and §514.31(5) 1), which require, respectively, thal an ow pair work no more than 43 hours per
week and that an aw pair be provided a stipend of not less than $115.00 per week (which reflects the minimum
wage times 45 hours, minus deductions). You should direct your inguiry regarding this 45-hour issue to the
LISIA, as the Department of Labor has no involvement with these regulatory provisions.

We trust that the above is responsive to your inguiry.
Sincerely,

Daniel F. Sweeney

Dffice of Enforcement Policy Fair Labor Standards Team
Enclosures

1997 WL 998029 (DOL WAGE-HOUR)
END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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lirs Harry Woisbrod
6231 Lelpe~ ey
Dulles; Texss 75230

sar hr. Welobrod: :
T.iz is in roply to your letter dsted Decesber 28, 1974, asking bow
nvqrtir.-e coatecngation should be corputed for Bn eoployees under the

ir Imbor Btenderde Aot where State lew provides a different basie

for velupting boord, lodging or other facilities provided e-ployeeno
by the ecplujer. We r&._.r‘-" that the voluce of corres;. dence received
ir comiestions with the 1974 Amendments to the Act did not permit us to
respond soonor.

You indicule Teal dthe Stete of Celifornia Industrial Welfare Commission'e

fapgs ="

Findpus Wene Order Ho, 1=T4 Sectipn U ptates when sppartments are furnighed

by the erplarver cs part of the minimum wege they "may not be evaluated in
excess of" tvo-thirde of the ordinery rental velue and in no case more
then £100 ror month (£210 per momth vwhere & couple sre both employed by
the eapleyer). Furthbercore, "if, es & condition of employzent, the
caployes must live at the place of eaployeent or cccupy quarters owned
or under ihe control of ihe employer; then the employer may not charge
rent in excess of the valuc listed herein".

You esk us io essume that on ecmployce is pald for a LO-hour week $84,00
cash plus an gpartment which rents for $400 per month (§92.31 per week).
You esk us to sssume further that $92.31 per wveek is the "ressonsble
cost” or "fair value®™ of the fecility ss defined in 29 CFR Part 531,

Under such circumstances, the State of California's Divislion of Industriel

Wolfore rules that the rentpl value cannot exceed $32.31 per week (31L0
per ponth '_l_; Furthersore, if sn employer shows on his records that the
employec{s) rentel value is $92.31 per week be wvould run the riek of
having officials of the Divislopn of Industrial Welfere conclude that he

oved the ezployee $60 per week in back veges ($92.31 minus $32.31).

In the cese you deseribe, the reasonable cost or fair value, as defined
in 20 CFR Fart 531, of the spartment furnished the esployee would be
considered a part of the coployee's wgges and included in the employee's
regular rate of pocy for the purposes of computing overtime coaspensetion
under the Fair Labor Btendards Act. Where State law is in conflict

Vedi m "‘-‘at
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with the Ant In dctercinine tae volus of focllitien, the lew providing
the prooter cospenratica to the employec will provell. Thoe Btete Lavw
limiting the reats) valuce to £32.3)1 per week will govern in computing
thu Wi ¢ for pirimus wege purposes. However, in computing the employee's
rapuler rote of poy Tor overtioe purpoees; whichh 1s oot covered by Btete
lev, tie resesnolle cost or felr volue of the mportnent will govern.
Eoasongble cost, of coures, is ordinerily lover then the rentel price
gingo 1t doep not inelunds such iteas se profit.

Bincerely,

f%/ Marren D. Loundig ; -

¥erren D, Lendin
Asting Adsindetratoyr
Wepe end Hour Divieion

wH- 109



8L !

-
—
»
=
-

msuging Carilitise Mowlshed by sther suployers sa Gum indicstes
your costs should mot exeeed § par weslc puar espleyss for Uw
Focilities fenished, In the shemned of sebslantisting drtx for Uss
actus! esot slaimed, and in the shemce af o showing that a Mgher
cosl; if sgtually incwrred, is reasssa‘ls, the Bvisiers will, in 1t
raforpemert sciivities, omider a8 Tervsemstls sn mowni mel sroced-
irr 4300 & wesk per eaplayes, ssseming the houses mre malmisined ir
the parr writios of habdtabdlity thetl 'hey wers
exrleyrer of theas Mvimians.
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The Mvisdors wil]l sxem‘pe ary Farther data Pou Ay "k W
mibm't !+ swpperi & mmy etla‘m for & reasonabls o
sleked & e B will rovie 1t corslmaicnrs 1o U fubtae In 11 @ with
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Mr. Lee G. Warren 7 v - -
Eenager of hdmirdetration

Tenresses Lastman Corporation

Clinmton Engineer Works

Fmoxvlille 5; Termesses

Dear br. Eearren:

The Secretery of Labor hes esked me to reply to
your letter of September 25, 1945, esking whether deduc-
tions for s bospitelization prepeyment plan are pemmisaible
under the Eelsh-Heeley Act where suchdeductions reduce em—
ployee compansetion below the mirdmum required by the act,

You state that the deductions will be woluntarily
consented to by employees and thst no part of the funds de-—
ducted will accrue to tha benefit of the employer. Tou alsc
state that the operation of the hospital will be performed
by &n entity distinct from your orgenization, but that
representetives of the moperating comtrectors" will be mem—
hers of the board of directors of the hospitel.

You will note from the enclesed copy of E.1525
thet the same standerds apply to detemine whether dedus-
tions are permissible urder the Walsh-Heeley Act &5 under
the Feir Labor Stendards Act. Inasmuch as your letter does
not go into much detell, it is not possible to give n
definite amnewer to your inguiry.

If mo representetive of your compeny or eny affiliste
therecf is & mamber of the hospltel's board of directors, em
the bospitel is mot otherwise saffiliatec with your company, the
deduoetior may be trested as mssignment of & part of the om-
plowes! wagres. A volumtery essigmment is permissible urdsr
the sct provided thet neither the employer nor any person ecting
in hie behalf or interest directly or imlirectly derives any
profit er benefit from tho transsction. In this cormection the
enployer will be deemed to have received a benefit if the deduc-
tion iz uwsed to pay for hospiteliration for which the employer
would be recuired by law to pay.



Vr. Lee G. Warrer Fage £

If the hospital end medicsl services ere supplied by
an effiliste of the employer end are supplied st "ressonabls cost®
(as defined in Reguletions, Fart 551, under the Feir Lsbor Stand-
erds Act), snd the deduction meets the further tests that it is
for € "facility" and the facility ie one which ir “customarily
furniehed by soch smployer to his employees;" deduwtlons therefor
may be mede without regard to the extent by which the emploe's
cash wage is reduced. If the deduction is otherwise pemmissible
but. exceeds "recscnable cost," the deduotion iz not permissible to
the extapt that the smount in axcess of "ressonable cost™ reducas
the employes's compensation below the required minimum wage or
reduces his overtime compensation. Similarly, if the deduotion
ls for an item not included in the phress "ooard, lodging or othar
Tacllity™ or 1f the deduction is not for & facility which has bean
customarily fumished, it is perrlssibls only inscfar as 1t does
not cut into the reguired mindmum wage and does not reduce the
employee's overtime compensetion.

. It is my view that hospitelization is & feoility
exceft to the extent thet the anployesse may pay for hosplital
or medical eare which the employer may be required to provida
or to compensate the employes for. Your letter does mot indi-
cate whather the facilities are to be provided at "reasonahls
cost.” 1 sm therefore enclosing & copy of Regulations, Part
55l, from which you can ascertein the proper method of computing
"reagonable cost.®™ Likewise, your lstter does mot indicste
whather such hospitelizetion hes been customarily furnished
by your company or other employers in similar clrcumstances.

I regret that I a= not sble to give you & more cate-
gorical answer to your question. By applying the principles
discussed above, you should be able to detemmine the pemissi-
bility of the deductions. If you have further questions, I shsll
be gled to assist you.

Very truly yours,

E=,; R« MoComb
Deputy Administrator

Enclosures



