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rity decision, and its conflict of interest, “/t/aken together

* * * preflect a decision by MetLife that can only be
described as arbitrary and capricious.” Pet. App. 25a
(emphasis added).

2. MetLife’s dual roles in deciding benefit claims and
paying benefits is a factor to be weighed in determin-
ing the reasonableness of the benefit denial

The Sixth Circuit correctly held that a plan adminis-
trator’s dual roles as an administrator and insurer of
benefits creates a conflict of interest that must be
weighed as a factor in reviewing MetLife’s benefit denial
under Firestone.

a. “ERISA abounds with the language and terminol-
ogy of trust law,” Firestone, 489 U.S. at 110, and trust
law principles counsel that the financial self-interest cre-
ated when a plan administrator both decides claims and
pays benefits should be taken into account by a court in
reviewing a denial of benefits under the plan. When
“discretion is conferred upon” a fiduciary “with respect
to the exercise of a power,” its exercise is subject to re-
view for “an abuse * * * of his discretion,” which calls
for a court to determine whether the administrator’s in-
terpretation of the plan and findings concerning eligibil-
ity are reasonable. Second Restatement § 187 and emt.
d at 402-403; see p. 6, supra. One factor relevant under
that test is “the existence or nonexistence of an interest
in the trustee conflicting with that of the beneficiaries.”
Second Restatement § 187 and emt. d at 402-403.

In the case of a dual-role administrator, “every exer-
cise of discretion impaects [the administrator] financially,
filling or depleting its coffers.” McGraw v. Prudential
Ins. Co. of Am., 137 F.3d 1253, 1259 (10th Cir. 1998).
That type of conflict generally warrants careful scrutiny
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in the trust context, even in the absence of evidence that
the plan administrator actually acted because of its finan-
cial self-interest. See, e.g., Third Restatement § 37 emt.
f(1) at 137 (2003) (where a conflict of interests exists,
“the conduct of the trustee in the administration of the
trust will be subject to especially careful scrutiny”); id.
§ 50 emt. b at 261 (beneficiary who is also trustee may
have a permissible “conflict of interest, but his acts are
to be carefully scrutinized for abuse”); Second Restate-
ment § 107 emt. f at 236 (remainderman of a trust who is
also the trustee and thus must decide how much to pay to
the beneficiary operates under a conflict of interest); 2A
Austin W. Scott & William F. Fratcher, The Law of
Trusts § 170.23A at 429 (4th ed. 1987) (bank with both a
trust department and a commercial department has “the
possibility of conflicts of interest” that should be “con-
sidered in determining whether the bank acted for the
best interest of the beneficiaries”). Indeed, this Court
appears to have recognized as much in Firestone, when
it stated that a conflict of interest should be “weighed as
a ‘facto[r]’” in deciding whether a plan administrator has
abused its discretion. 489 U.S. at 115 (quoting Second
Restatement § 187 cmt. d at 403).

Further, the rule that a plan administrator’s financial
self-interest must be taken into account on review of ben-
efit determinations is based on the common-sense notion
that “[a] conflicted fiduciary may favor, conseciously or
unconsciously, its interests over the interests of the plan
beneficiaries.” Brown, 898 F.2d at 1565; see also George
G. Bogert & George T. Bogert, The Law of Trusts and
Trustees § 543, at 227 (rev. 2d ed. 1993). And such a rule
best comports with ERISA’s broad purpose of “pro-
tect[ing] contractually defined benefits.” Massachusetts
Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 148 (1985).
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Although ERISA permits plan funders to serve as claims
administrators, see 29 U.S.C. 1102(c¢), 1108(c)(3), that
authorization does not preclude an appropriately search-
ing review of those administrators’ decisions, for Con-
gress left to the federal courts (guided by principles of
trust law) the question of how they are to review a dual-
role administrator’s decisions. See Firestone, 489 U.S.
110-111.

b. This Court in Firestone also established the basic
framework for how a conflict of interest should be taken
into account on judicial review. ERISA generally per-
mits employers, like settlors in trust law, to set up plans
as they see fit, within the general parameters of the Act,
see, e.g., Hughes Aircraft Co. v. Jacobson, 525 U.S. 432,
444 (1999), and it permits them to grant discretion to
plan administrators to interpret plan terms and deter-
mine claimants’ eligibility for benefits, see Flirestone, 489
U.S. at 115; 29 U.S.C. 1108(c)(3). ERISA also permits an
employer to establish a welfare benefit plan “through the
purchase of insurance.” 29 U.S.C. 1002(1). A plan spon-
sor thus could reasonably choose to give discretionary
authority for claims administration to an insurance com-
pany, notwithstanding its conflict of interest as the ulti-
mate payor of benefits, in light of the cost of alternative
arrangements, the insurer’s expertise in administering
and resolving claims, and the insurance company’s past
claims history. Where the sponsor has expressly chosen
to give the insurer discretion to interpret plan terms or
determine eligibility for benefits, review of those deci-
sions applying the abuse-of-diseretion standard—under
which the decisions “will not be disturbed if reasonable,”
Firestone, 489 U.S. at 111—is the logical starting point
because it best comports with the contractual and trust-
law underpinnings of ERISA. See id. at 110-115.



16

At the same time, ERISA mandates that a fiduciary
“discharge his duties with respect to a plan solely in the
interest of the participants and beneficiaries,” 29 U.S.C.
1104(a)(1), which incorporates the traditional duty of
loyalty of a trustee, see Third Restatement § 79, at 127
(2007). Accordingly, the very principles of trust law that
call for review of discretionary decisions under a general
standard of reasonableness also counsel that a plan ad-
ministrator’s conflict of interest must be weighed as a
factor under that standard, as this Court also recognized
in Flirestone. 489 U.S. at 115.

Because the Court in Firestone declined to rest its
general rule of de novo review on the existence of an un-
derlying conflict of interest, 489 U.S. at 115, de novo re-
view should not be required where the plan vests discre-
tionary authority in an administrator that also pays bene-
fits. Rather, the existence and nature of a conflict of in-
terest should be taken into account as part of traditional
review for reasonableness, triggering more careful scru-
tiny to the degree that the circumstances warrant.

For example, the existence of a conflict of interest
should cause a reviewing court to give added scrutiny
when an administrator: (1) “provides inconsistent rea-
sons for [the benefit] denial”; (2) “fails adequately to in-
vestigate a claim or ask the plaintiff for necessary evi-
dence”; (3) “fails to credit a claimant’s reliable evidence”;
or (4) “has repeatedly denied benefits to deserving par-
ticipants by interpreting plan terms incorrectly or by
making decisions against the weight of evidence in the
record.” Abatie, 458 F.3d at 968-969. In addition, con-
cern would be raised if there is evidence suggesting that
the administrator denied the claimant full and fair review
of his claim, as guaranteed by statute and by the Depart-
ment of Labor’s claims regulations, see 29 U.S.C.
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1133(2); 29 C.F.R. 2560.503-1(g), (h), and (j), although
such a defect might constitute an independent ground for
setting aside an administrator’s decision. Also, an ad-
ministrator, facing closer scrutiny, might find it advis-
able to demonstrate that it has taken measures to miti-
gate conflict concerns, through the use of truly independ-
ent medical examiners or by ensuring that its claims re-
viewers do not have incentives to deny claims. See
Abatie, 458 F.3d at 969 & n.7.

This flexible case-by-case approach is most consistent
with the Restatement of Trusts and pre-ERISA cases
reviewing decisions by conflicted trustees who were act-
ing under express grants of discretionary authority by
the trust settlors. See, e.g., In re Peabody’s Will, 96
N.Y.S.2d 556, 561 (Sup. Ct.), aff’d, 98 N.Y.S.2d 614 (App.
Div. 1950). Moreover, this approach best balances
ERISA’s requirements of fiduciary loyalty, 29 U.S.C.
1104(a)(1), and “full and fair” review of benefit claims, 29
U.S.C. 1133(2); see 29 C.F.R. 2560.503-1(g), (h), and (),
with the statutory authorization for fiduciaries to serve
in dual roles, 29 U.S.C. 1108(c)(3), and for employers
generally to set up plans as they see fit. The standard
neither assumes that every fiduciary administrator with
a conflict of interest resolves disputes in a biased man-
ner, nor uncritically defers to the administrator’s judg-
ment as if the conflict did not exist. Review under a gen-
eral standard of reasonableness simply requires that the
reviewing court be as skeptical of the administrator’s
decision as the facts warrant. See Woo, 144 F.3d at 1161.
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B. The Question Concerning A Plan Administrator’s Consid-
eration Of A Social Security Disability Award Does Not
Warrant This Court’s Review

Certiorari is not warranted to consider how a plan
administrator should consider an award of disability ben-
efits by the Social Security Administration (SSA) in its
benefit decision. There is no split in legal authority on
that question, and the decision below appropriately took
that award into account in the circumstances of this case.

1. Contrary to petitioners’ contention (Pet. 16), the
decision below does not hold that an ERISA plan admin-
istrator “must” in all cases consider and refute a “bare”
SSA disability determination. Pet. 16. Instead, the court
concluded only that SSA’s decision finding respondent
disabled was a “relevant” factor that MetLife should
have addressed in the particular circumstances of this
case. Pet. App. 11a. And the decisions petitioners cite
(Pet. 19) from the First and Second Circuits also do not
hold that a plan administrator must always consider a
bare SSA determination. See Pari-Fasanov. ITT Havt-
ford Life & Accident Ins. Co., 230 F.3d 415, 420 (1st Cir.
2000) (a “Social Security benefits decision might be rele-
vant to an insurer’s eligibility determination” (emphasis
added)); Paese v. Hartford Life & Accident Ins. Co., 449
F.3d 435, 442 (2d Cir. 2006) (the district court “acted well
within its discretion” in “consider[ing/ the SSA’s find-
ings as some evidence of total disability” (emphases
added)).

Although petitioners contend that several courts of
appeals have rendered decisions in conflict with the deci-
sion below (Pet. 17-19), none of those decisions holds that
“a bare decision by the Social Security Administration
has no evidentiary value.” Pet. 17. One case, Conley v.
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Pitney Bowes, 176 F.3d 1044 (8th Cir. 1999), cert. denied,
528 U.S. 1136 (2000), simply stands for the unremarkable
proposition that a plan is not required to “award benefits
to any claimant who is receiving social security benefits.”
Id. at 1050. In another case, Donato v. Metropolitan Life
Ins. Co., 19 F.3d 375, 380 (7th Cir. 1994), overruled on
other grounds by Diaz v. Prudential Ins. Co. of Am., 424
F.3d 635 (7th Cir. 2005), the Seventh Circuit declined to
deem a failure to consider the “medical evidence con-
tained in th[e] [Social Security] file” an abuse of discre-
tion when that supporting evidence was not presented to
the plan administrator, id. at 380; it did not come to any
conclusion with respect to the SSA award itself. The re-
maining cited decisions represent fact-specific determi-
nations that a plan administrator did not err in failing to
give weight to an SSA award in a particular case.” Over-
all, the courts of appeals generally take a flexible ap-
proach to the question whether a plan administrator
should have considered an SSA determination in a given
case, as one would expect based on the fact-specific na-
ture of that inquiry, and there is no legal disagreement
that warrants this Court’s review.

Indeed, the only other court to have considered the
relevance of an SSA determination in circumstances sub-
stantially similar to those here took the same approach
as the decision below. In Ladd v. ITT Corp, 148 F.3d 753
(Tth Cir. 1998), as in this case, the plan administrator
“encouraged and supported [the participant’s] effort to

3 See Madden v. ITT Long Term Disability Plan, 914 F.2d 1279,
1285 (9th Cir.1990) (“all medical evidence submitted to [the plan admin-
istrator]™ supported a finding of no disability), cert. denied, 498 U.S.
1087 (1991); Block v. Pitney Bowes, Inc., 952 F.2d 1450, 1455 (D.C. Cir.
1992) (SSA award was made four years after plan administrator’s de-
cision, on a materially different record).
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demonstrate total disability to the Social Security Ad-
ministration, going so far as to provide her with legal
representation,” then, contrary to SSA’s determination
and without even mentioning that determination, found
that the participant was not disabled. Id. at 756. In the
Seventh Circuit’s view, the plan administrator’s failure to
consider the SSA determination, though not enough to
“provide an independent basis” for reversal, “cast[] addi-
tional doubt on the adequacy of [the administrator’s]
evaluation” of the claim. 7/bid. The Sixth Circuit cited
and applied that approach in the decision below. See Pet.
App. 12a-13a (citing Ladd, 148 F.3d at 755-756); see also
Darland v. Fortis Benefits Ins. Co., 317 F.3d 516, 530
(6th Cir. 2003) (applying Ladd in similar circumstances),
overruled on other grounds by Black & Decker Disabil-
ity Plan v. Nord, 538 U.S. 822 (2003)." Thus, there is no
disagreement as to the significance of an SSA determina-
tion in the narrow circumstances present here.

2. The Sixth Circuit reasonably took into account the
Social Security disability award under the circumstances
of this case. It did not hold that MetLife’s failure to con-
sider the award after helping respondent procure it ren-
dered its ultimate decision “arbitrary per se”; instead, it
found that because the award was based on a finding that
respondent was totally disabled, MetLife should have
considered the award when it evaluated respondent’s
condition. Pet. App. 14a-15a. The SSA determination

! Petitioners’ claim (Pet. 18) that the decision below conflicts with
Conley v. Pitney-Bowes, 176 F.3d 1044 (8th Cir. 1999), is incorrect,
because the court of appeals in that case considered materially different
circumstances from this case. See id. at 1050 (declining to apply the
Ladd principle because, among other things, the administrator “did not
help [the participant] make his case to the Social Security Administra-
tion”).
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was plainly relevant because the Social Security standard
was motve stringent than the plan’s definition of disabil-
ity, id. at 13a & n.1, and respondent’s condition remained
essentially unchanged from the time of the SSA award to
the time of MetLife’s denial of benefits, id. at 3a-8a.

Moreover, the Sixth Circuit’s approach is consistent
with this Court’s teaching that “[p]lan administrators
* % % may not arbitrarily refuse to credit a claimant’s
reliable evidence.” Nord, 538 U.S. at 834. And it is also
consistent with the requirement that an ERISA plan pro-
vide for a “full and fair review” of a denial of a claim for
benefits, 29 U.S.C. 1133(2), which “takes into account all
comments, documents, records, and other information
submitted by the claimant relating to the claim,” 29
C.F.R. 2560.503-1(h)(2)(iv); see 29 C.F.R. 2560.503-
1(g)(1)(d) and (j)(1). Indeed, the plan document at issue
in this case expressly provided that MetLife “will reeval-
uate all the information” in its files upon a request for
review of a claim denial. Br.in Opp. 18 (quoting A.R. 23-
24)).

There is, therefore, no reason to grant certiorari on
the second question presented and dedicate substantial
briefing to it as a stand-alone issue. Nonetheless, the
briefing on the first two questions, and any application of
the correct legal standard to this case, may involve dis-
cussion of the treatment of the SSA award as part of the
reasonableness analysis. Thus, limiting the questions to
the first question presented and the additional question
suggested by the United States will focus the briefing on
the questions that have divided the courts of appeals,
without foreclosing discussion of the SSA award alto-
gether.
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CONCLUSION

The petition for a writ of certiorari should be granted
on the first question presented, and the Court should also
direct the parties to address the following related ques-
tion: “If an administrator that both determines and pays
claims under an ERISA plan is deemed to be operating
under a conflict of interest, how should that conflict be
taken into account on judicial review of a discretionary
benefit determination?” Certiorari should be denied on
the second question presented.

Respectfully submitted.
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