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a Conciliation Agreement has been en-
tered into, prior to approving the
award of further assistance under
JTPA. If a grant applicant refuses or
fails to take remedial or corrective ac-
tions or to enter into a Conciliation
Agreement, as applicable, the Director
shall follow the procedures outlined in
§34.46.

(4) The Director shall notify, in a
timely manner, the departmental
granting agency of the findings of the
pre-approval compliance review.

(c) Post-approval reviews. (1) The Di-
rector may initiate a post-approval re-
view of any recipient to determine
compliance with the nondiscrimination
and equal opportunity provisions of
JTPA and this part. The initiation of a
review may be based on, but need not
be limited to, the following: The re-
sults of routine program monitoring,
the nature of or incidence of com-
plaints, the date of the last review, and
Congressional or community concerns.

(2) Such review shall be initiated by
a Notification Letter, advising the re-
cipient of:

(i) The practices to be reviewed;

(ii) The programs to be reviewed;

(iii) The data to be submitted by the
recipient within 30 days of the receipt
of the Notification Letter; and

(iv) The opportunity, at any time
prior to receipt of the Final Deter-
mination described in §34.46, to make a
documentary or other submission
which explains, validates or otherwise
addresses the practices under review.

(3) Except as provided in §34.41(e),
within 210 days of issuing a Notifica-
tion Letter initiating a review, the Di-
rector shall:

(i) Issue a Letter of Findings, which
shall advise the recipient, in writing,
of:

(A) The preliminary findings of the
review;

(B) Where appropriate, the proposed
remedial or corrective action to be
taken, and the time by which such ac-
tion should be completed, as provided
in §34.44;

(C) Whether it will be necessary for
the recipient to enter into a written as-
surance and/or Conciliation Agree-
ment, as provided in §34.45; and

(D) The opportunity to engage in vol-
untary compliance negotiations.
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(ii) Where no violation is found, the
recipient shall be so informed in writ-
ing.

(4) The time limit for submitting
data to the Director pursuant to para-
graph (c)(2)(iii) of this section may be
modified by the Director.

§34.41 Notice to Show Cause.

(a) The Director may issue a Notice
to Show Cause to a recipient failing to
comply with the requirements of this
part, where such failure results in the
inability of the Director to make a
finding. Such a failure includes, but is
not limited to, the failure or refusal to:

(1) Submit requested data within 30
days of the receipt of the Notification
Letter;

(2) Submit documentation requested
during a compliance review; or

(3) Provide the Directorate access to
a recipient’s premises or records during
a compliance review.

(b) The Notice to Show Cause shall
contain:

(1) A description of the violation and
a citation to the pertinent non-
discrimination or equal opportunity
provision(s) of JTPA and this part;

(2) The corrective action necessary to
achieve compliance or, as may be ap-
propriate, the concepts and principles
of acceptable corrective or remedial ac-
tion and the results anticipated; and

(3) A request for a written response
to the findings, including commit-
ments to corrective action or the pres-
entation of opposing facts and evi-
dence.

(c) Such Notice to Show Cause shall
give the recipient 30 days to show
cause why enforcement proceedings
under the nondiscrimination and equal
opportunity provisions of JTPA or this
part should not be instituted. A recipi-
ent may make such a showing by,
among other means:

(1) Correcting the violation(s) that
brought about the Notice to Show
Cause and entering into a written as-
surance and/or entering into a Concil-
iation Agreement, as appropriate, pur-
suant to §34.45(d);

(2) Demonstrating that the Direc-
torate does not have jurisdiction; or

(3) Demonstrating that the violation
alleged by the Directorate did not
occur.
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(d) If the recipient fails to show cause
why enforcement proceedings should
not be initiated, the Director shall fol-
low the procedures outlined in §34.46.

(e) The 210 day requirement provided
for in §34.40(c)(3) shall be tolled during
the pendency of a Notice to Show
Cause.

§34.42 Adoption of discrimination
complaint processing procedures.

(a) Each recipient shall adopt and
publish procedures for processing com-
plaints that allege a violation of the
nondiscrimination and equal oppor-
tunity provisions of JTPA or this part.
The procedures shall provide for the
prompt and equitable resolution of
such complaints. In the case of service
providers, the procedures required by
this paragraph shall be adopted and
published on behalf of the service pro-
vider by the Governor, the SDA grant
recipient or the Substate grantee, as
provided in the State’s Methods of Ad-
ministration.

(b) The recipient’s Equal Opportunity
Officer, or in the case of a small recipi-
ent, the person designated pursuant to
§34.22(c), shall be responsible for the
adoption and publication of procedures
pursuant to paragraph (a) of this sec-
tion, and for ensuring that such proce-
dures are followed.

(c) A recipient who processes a com-
plaint alleging a violation of the non-
discrimination and equal opportunity
provisions of JTPA or this part shall
provide the complainant with written
notification of the resolution within 60
days of the filing of the complaint.
Such notification shall include a state-
ment of complainant’s right to file a
complaint with the Director.

§34.43 Complaints and investigations.

(a) Who may file. Any person who be-
lieves that he or she or any specific
class of individuals has been or is being
subjected to discrimination prohibited
by the nondiscrimination and equal op-
portunity provisions of JTPA or this
part may file a written complaint by
him or herself or by a representative.

(b) Where to file. The complaint may
be filed either with the recipient or
with the Director.

(¢c) Time for filing. A complaint filed
pursuant to this part must be filed

§34.43

within 180 days of the alleged discrimi-
nation. The Director, for good cause
shown, may extend the filing time.
This time period for filing is for the ad-
ministrative convenience of the Direc-
torate and does not create a defense for
the respondent.

(d) Contents of complaints. Each com-
plaint shall be filed in writing and
shall:

(1) Be signed by the complainant or
his or her authorized representative;

(2) Contain the complainant’s name
and address (or specify another means
of contacting him or her);

(3) Identify the respondent; and

(4) Describe the complainant’s allega-
tions in sufficient detail to allow the
Director or the recipient, as applicable,
to determine whether:

(i) The Directorate or the recipient,
as applicable, has jurisdiction over the
complaint;

(ii) The complaint was timely filed;
and

(iii) The complaint has apparent
merit, i.e., whether the allegations, if
true, would violate any of the non-
discrimination and equal opportunity
provisions of JTPA or this part. The
information required by this paragraph
may be provided by completing and
submitting the Directorate’s Com-
plaint Information and Privacy Act
Consent Forms.

(e) Right to Representation. Each com-
plainant and respondent has the right
to be represented by an attorney or
other individual of his or her own
choice.

(f) Election of recipient-level complaint
processing. Any person who elects to
file his or her complaint with the re-
cipient shall allow the recipient 60 days
to process the complaint.

(1) If, during the 60-day period, the
recipient offers the complainant a reso-
lution of the complaint but the resolu-
tion offered is not satisfactory to the
complainant, the complainant or his or
her representative may file a com-
plaint with the Director within 30 days
after the recipient notifies the com-
plainant of its proposed resolution.

(2) Within 60 days, the recipient shall
offer a resolution of the complaint to
the complainant, and shall notify the
complainant of his or her right to file

357



§34.43

a complaint with the Director, and in-
form the complainant that this right
must be exercised within 30 days.

(3) If, by the end of 60 days, the re-
cipient has not completed its proc-
essing of the complaint or has failed to
notify the complainant of the resolu-
tion, the complainant or his or her rep-
resentative may, within 30 days of the
expiration of the 60-day period, file a
complaint with the Director.

(4) The Director may extend the 30-
day time limit if the complainant is
not notified as provided in paragraph
(£)(2) of this section, or for other good
cause shown.

(5) Notification of no jurisdiction.
The recipient shall notify the com-
plainant in writing immediately upon
determining that it does not have ju-
risdiction over a complaint that al-
leges a violation of the nondiscrimina-
tion and equal opportunity provisions
of JTPA or this part. The notification
shall also include the basis for such de-
termination, as well as a statement of
the complainant’s right to file a writ-
ten complaint with the Director within
30 days of receipt of the notification.

(g) Complaints filed with the Director.

(1) Notification of acceptance of com-
plaint. The Director shall determine
whether the Directorate will accept a
complaint filed pursuant to this sec-
tion. Where the Directorate accepts a
complaint for investigation, he or she
shall:

(i) Acknowledge acceptance of the
complaint for investigation to the
complainant and the respondent, and

(ii) Advise the complainant and re-
spondent of the issues over which the
Directorate has accepted jurisdiction.

(2) Any complainant, respondent, or
the authorized representative of any
complainant or respondent, may con-
tact the Directorate for information
regarding the complaint filed pursuant
to this section.

(3) Where a complaint contains insuf-
ficient information, the Director shall
seek the needed information from the
complainant. If the complainant is un-
available after reasonable means have
been used to locate him or her, or the
information is not furnished within 15
days of the receipt of such request, the
complaint file may be closed without
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prejudice upon notice sent to the com-
plainant’s last known address.

(4) The Director may issue a sub-
poena, as authorized by Section 163(c)
of JTPA, directing the person named
therein to appear and give testimony
and/or produce documentary evidence,
before a designated representative, re-
lating to the complaint being inves-
tigated. Such attendance of witnesses,
and the production of such documen-
tary evidence, may be required from
any place in the United States, at any
designated time and place.

(5) Where the Directorate lacks juris-
diction over a complaint, he or she
shall:

(i) So advise the complainant, indi-
cating why the complaint falls outside
the coverage of the nondiscrimination
and equal opportunity provisions of
JTPA or this part; and

(ii) Where possible, refer the com-
plaint to an appropriate Federal, State
or local authority.

(6) Where a complaint lacks apparent
merit or has not been timely filed, it
need not be investigated. Where a com-
plaint will not be investigated, the Di-
rector shall so inform the complainant
and indicate the basis for that deter-
mination.

(7) Where a complaint alleging dis-
crimination based on age falls within
the jurisdiction of the Age Discrimina-
tion Act of 1975, as amended, the Direc-
tor shall refer the complaint in accord-
ance with the provisions of 45 CFR
90.43(c)(3), and shall so advise the com-
plainant and the respondent.

(8) Where a complaint solely alleges a
charge of individual employment dis-
crimination covered by the non-
discrimination and equal opportunity
provisions of JTPA or this part and by
title VII of the Civil Rights Act of 1964,
as amended (42 U.S.C. 2000e to 2000e-17),
the Equal Pay Act of 1963, as amended
(29 U.S.C. 206(d)), or the Age Discrimi-
nation in Employment Act of 1976, as
amended (29 U.S.C. 621, et seq.), the Di-
rector shall refer such ‘‘joint com-
plaint” to the Equal Employment Op-
portunity Commission for investiga-
tion and conciliation under procedures
for handling joint complaints at 29
CFR part 1691, and shall advise the
complainant and the respondent of the
referral.
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(9) Determinations. The Director
shall determine at the conclusion of
the investigation of a complaint
whether there is reasonable cause to
believe that a violation of the non-
discrimination and equal opportunity
provisions of JTPA or this part has oc-
curred.

(i) Upon making such a cause finding,
the Director shall issue an Initial De-
termination. The Initial Determina-
tion shall notify the complainant and
the respondent, in writing, of:

(A) The specific findings of the inves-
tigation;

(B) The proposed corrective or reme-
dial action and the time by which the
corrective or remedial action must be
completed, as provided in §34.44;

(C) Whether it will be necessary for
the respondent to enter into a written
agreement, as provided in §34.45; and

(D) The opportunity to engage in vol-
untary compliance negotiations.

(ii) Where a no cause determination
is made, the complainant and the re-
spondent shall be so notified in writ-
ing. Such determination represents
final agency action of the Department.

§34.44 Corrective and remedial action.

(a) A Letter of Findings, Notice to
Show Cause, or Initial Determination,
issued pursuant to §§34.40, 34.41 or 34.43
respectively, shall include the specific
steps the grant applicant or recipient,
as applicable, must take within a stat-
ed period of time in order to achieve
voluntary compliance.

(b) Such steps shall include, but are
not limited to:

(1) Actions to end and/or redress the
violation of the nondiscrimination and
equal opportunity provisions of JTPA
or this part;

(2) Make whole relief where discrimi-
nation has been identified, including,
as appropriate, back pay (which shall
not accrue from a date more than 2
years prior to the filing of the com-
plaint or the initiation of a compliance
review) or other monetary relief; hire
or reinstatement; retroactive senior-
ity; promotion; benefits or other serv-
ices discriminatorily denied; and

(3) Such other remedial or affirma-
tive relief as the Director deems nec-
essary, including but not limited to
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outreach, recruitment and training de-
signed to ensure equal opportunity.

(c) Monetary relief may not be paid
from Federal funds.

§34.45 Notice of violation; written as-
surances; Conciliation Agreements.

(a) State Programs. (1) Violations at
State-office level. Where the Director
has determined that a violation of the
nondiscrimination and equal oppor-
tunity provisions of JTPA or this part
has occurred at the State-office level,
he or she shall notify the Governor
through the issuance of a Letter of
Findings, Notice to Show Cause or Ini-
tial Determination, as appropriate,
pursuant to §§34.40, 34.41 or 34.43 re-
spectively. The Director may secure
compliance with the nondiscrimination
and equal opportunity provisions of
JTPA and this part through, among
other means, the execution of a written
assurance and/or Conciliation Agree-
ment, pursuant to paragraph (d) of this
section.

(2) Violations below State-office
level. Where the Director has deter-
mined that a violation of the non-
discrimination and equal opportunity
provisions of JTPA or this part has oc-
curred below the State-office level, the
Director shall so notify the Governor
and the violating recipient(s) through
the issuance of a Letter of Findings,
Notice to Show Cause or Initial Deter-
mination, as appropriate, pursuant to
§§34.40, 34.41 or 34.43 respectively.

(i) Such issuance shall: (A) Direct the
Governor to initiate negotiations im-
mediately with the violating recipi-
ent(s) to secure compliance by vol-
untary means;

(B) Direct the Governor to complete
such negotiations within 30 days of the
Governor’s receipt of the Notice to
Show Cause or within 45 days of the
Governor’s receipt of the Letter of
Findings or Initial Determination, as
applicable. The Director reserves the
right to enter into negotiations with
the recipient at any time during the
period. For good cause shown, the Di-
rector may approve an extension of
time to secure voluntary compliance.
The total time allotted to secure vol-
untary compliance shall not exceed 60
days.
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(C) Include a determination as to
whether compliance should be achieved
by: Immediate correction of the viola-
tion(s) and written assurance that such
violations have been corrected, pursu-
ant to paragraph (d)(1) of this section;
entering into a written Conciliation
Agreement pursuant to paragraph
(d)(2) of this section; or both.

(ii) If the Governor determines, at
any time during the period described in
paragraph (a)(2)(i)(B), that a recipient’s
compliance cannot be achieved by vol-
untary means, the Governor shall so
notify the Director.

(iii) If the Governor is able to secure
voluntary compliance pursuant to
paragraph (a)(2)(i) of this section, he or
she shall submit to the Director for ap-
proval, as applicable: written assurance
that the required action has been
taken, as described in paragraph (d)(1)
of this section; and/or a copy of the
Conciliation Agreement, as described
in paragraph (d)(2) of this section.

(iv) The Director may disapprove any
written assurance or Conciliation
Agreement submitted for approval pur-
suant to paragraph (a)(2)(iii) of this
section that fails to satisfy each of the
applicable requirements provided in
paragraph (d) of this section.

(b) National Programs. Where the Di-
rector has determined that a violation
of the nondiscrimination and equal op-
portunity provisions of JTPA or this
part has occurred in a National Pro-
gram, he or she shall notify the Na-
tional Program recipient by issuing a
Letter of Findings, Notice to Show
Cause or Initial Determination, as ap-
propriate, pursuant to §§34.40, 34.41 or
34.43 respectively. The Director may se-
cure compliance with the non-
discrimination and equal opportunity
provisions of JTPA and this part
through, among other means, the exe-
cution of a written assurance and/or
Conciliation Agreement pursuant to
paragraph (d) of this section, as appli-
cable.

(c) Written assurance; Conciliation
Agreement. (1) Written assurance. A
written assurance developed pursuant
to this section must provide docu-
mentation that the violations listed in
the Letter of Findings, Notice to Show
Cause or Initial Determination, as ap-
plicable, have been corrected.
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(2) Conciliation Agreement. A Concil-
iation Agreement developed pursuant
to this section must:

(i) Be in writing;

(ii) Address each cited violation;

(iii) Specify the corrective or reme-
dial action to be taken within a stated
period of time to come into compli-
ance;

(iv) Provide for periodic reporting, as
determined by the Director, on the sta-
tus of the corrective and remedial ac-
tion;

(v) Provide that the violation(s) will
not recur; and

(vi) Provide for enforcement for a
breach of the agreement.

§34.46 Final Determination.

(a) The Director shall conclude that
compliance cannot be secured through
informal means when:

(1) The grant applicant or recipient
fails or refuses to correct the viola-
tion(s) within the applicable time pe-
riod established by the Letter of Find-
ings, Notice to Show Cause or Initial
Determination; or

(2) The Director has not approved an
extension of time in which to secure
voluntary compliance, pursuant to
§34.45(a)(2)(1)(B), and:

(i) Has not received notification pur-
suant to §34.45(a)(2)(iii) that voluntary
compliance has been achieved; or

(ii) Has disapproved a written assur-
ance or Conciliation Agreement, pursu-
ant to §34.45(a)(2)(iv); or

(iii) Has received notice from the
Governor, pursuant to §34.44(a)(2)(ii),
that voluntary compliance cannot be
achieved.

(b) Upon so concluding, the Director
may:

(1) Issue a Final Determination
which shall:
(i) Specify the efforts made to

achieve voluntary compliance and indi-
cate that those efforts have been un-
successful;

(ii) Identify those matters upon
which the Directorate and the grant
applicant or recipient continue to dis-
agree;

(iii) List any modifications to the
findings of fact or conclusions set forth
in the Initial Determination, Notice to
Show Cause or Letter of Findings;
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(iv) Determine the liability of the
grant applicant or recipient, as appli-
cable, and establish the extent of the
liability, as appropriate;

(v) Describe the corrective or reme-
dial action that must be taken for the
grant applicant or recipient to come
into compliance;

(vi) Indicate that the failure of the
grant applicant or recipient to come
into compliance within 10 days of the
receipt of the Final Determination
may result, after opportunity for a
hearing, in the termination or denial of
the grant, or discontinuation of assist-
ance, as appropriate, or in referral to
the Department of Justice with a re-
quest to file suit;

(vii) Advise the grant applicant or re-
cipient of the right to request a hear-
ing, and reference the applicable proce-
dures at §34.51; and

(viii) Determine the Governor’s 1li-
ability, if any, in accordance with the
provisions of §34.32; or

(2) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted; or

(3) Take such other action as may be
provided by law.

§34.47 Notice of finding of noncompli-
ance.

Where a compliance review or com-
plaint investigation results in a finding
of noncompliance, the Director shall so
notify: (a) the Departmental granting
agency; and (b) the Assistant Attorney
General.

§34.48 Notification of Breach of Con-
ciliation Agreement.

(a) Where a Governor is a party to a
Conciliation Agreement, the Governor
shall immediately notify the Director
of a recipient’s breach of any such Con-
ciliation Agreement.

(b) When it becomes known to the Di-
rector, through the Governor or by
other means, that a Conciliation
Agreement has been breached, the Di-
rector may issue a Notification of
Breach of Conciliation Agreement.

(c) A Notification of Breach of Con-
ciliation Agreement issued pursuant to
this section shall be directed, as appli-
cable, to the Governor and/or other
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party(ies) to the Conciliation Agree-
ment.

(d) A Notification of Breach of Con-
ciliation Agreement issued pursuant to
paragraph (a) of this section shall:

(1) Specify the efforts made to
achieve voluntary compliance and indi-
cate that those efforts have been un-
successful;

(2) Identify the specific provisions of
the Conciliation Agreement violated,;

(3) Determine liability for the viola-
tion and the extent of the liability, as
appropriate;

(4) Indicate that failure of the vio-
lating party to come into compliance
within 10 days of the receipt of the No-
tification of Breach of Conciliation
Agreement may result, after oppor-
tunity for a hearing, in the termi-
nation or denial of the grant, or dis-
continuation of assistance, as appro-
priate, or in referral to the Department
of Justice with a request from the De-
partment to file suit;

(5) Advise the violating party of the
right to request a hearing, and ref-
erence the applicable procedures at
§34.51(b); and

(6) Include a determination as to the
Governor’s liability, if any, in accord-
ance with the provisions of §34.32.

(e) Where enforcement action pursu-
ant to a Notification of Breach of Con-
ciliation Agreement is commenced, the
Director shall so notify: the Depart-
mental granting agency; and the Gov-
ernor, recipient or grant applicant, as
applicable.

Subpart E—Federal Procedures For
Effecting Compliance

§34.50 General.

(a) Sanctions; judicial enforcement. If,
following issuance of a Final Deter-
mination pursuant to §34.46, or a Noti-
fication of Breach of Conciliation
Agreement pursuant to §34.48, compli-
ance has not been achieved, the Sec-
retary may:

(1) After opportunity for a hearing,
suspend, terminate, deny or dis-
continue the Federal financial assist-
ance under JTPA, in whole or in part;

(2) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted; or
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(3) Take such action as may be pro-
vided by law.

(b) Deferral of new grants. When ter-
mination proceedings under §34.51 have
been initiated, the Department may
defer action on applications for new fi-
nancial assistance under JTPA until a
Final Decision under §34.52 has been
rendered. Deferral is not appropriate
when financial assistance under JTPA
is due and payable under a previously
approved application.

(1) New Federal financial assistance
under JTPA includes all assistance for
which an application or approval, in-
cluding renewal or continuation of ex-
isting activities, or authorization of
new activities, is required during the
deferral period.

(2) New Federal financial assistance
under JTPA does not include assist-
ance approved prior to the beginning of
termination proceedings or increases in
funding as a result of changed com-
putations of formula awards.

§34.51 Hearings.

(a) Notice of opportunity for hearing.
As part of a Final Determination, or a
Notification of Breach of a Concilia-
tion Agreement, the Director shall in-
clude, and serve on the grant applicant
or recipient (by certified mail, return
receipt requested), a notice of oppor-
tunity for hearing.

(b) Complaint,; request for hearing; an-
swer.

(1) In the case of noncompliance
which cannot be voluntarily resolved,
the Final Determination or Notifica-
tion of Breach of Conciliation Agree-
ment shall be deemed the Department’s
formal complaint.

(2) To request a hearing, the grant
applicant or recipient must file a writ-
ten answer to the Final Determination
or Notification of Breach of Concilia-
tion Agreement, and a copy of the
Final Determination or Notification of
Breach of Conciliation Agreement,
with the Office of the Administrative
Law Judges.

(i) The answer must be filed within 30
days of the date of receipt of the Final
Determination or Notification of
Breach of Conciliation Agreement.

(ii) A request for hearing must be set
forth in a separate paragraph of the an-
swer.
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(iii) The answer shall specifically
admit or deny each finding of fact in
the Final Determination or Notifica-
tion of Breach of Conciliation Agree-
ment. Where the grant applicant or re-
cipient does not have knowledge or in-
formation sufficient to form a belief,
the answer may so state and the state-
ment shall have the effect of a denial.
Findings of fact not denied shall be
deemed admitted. The answer shall
separately state and identify matters
alleged as affirmative defenses and
shall also set forth the matters of fact
and law relied on by the grant appli-
cant or recipient.

(3) The grant applicant or recipient
must simultaneously serve a copy of
its filing on the Office of the Solicitor,
Civil Rights Division, Room N-2464,
U.S. Department of Labor, 200 Con-
stitution Avenue NW., Washington DC
20210.

(4)(i) The failure of a grant applicant
or recipient to request a hearing under
this paragraph, or to appear at a hear-
ing for which a date has been set, is
deemed to be a waiver of the right to a
hearing; and

(ii) Whenever a hearing is waived, all
allegations of fact contained in the
Final Determination or Notification of
Breach of Conciliation Agreement shall
be deemed admitted and the Final De-
termination or Notification of Breach
of Conciliation Agreement shall be
deemed the Final Decision of the Sec-
retary as of the day following the last
date by which the grant applicant or
recipient was required to request a
hearing or was to appear at a hearing.
See §34.52(b)(3).

(c) Time and place of hearing. Hearings
shall be held at a time and place or-
dered by the Administrative Law Judge
upon reasonable notice to all parties
and, as appropriate, the complainant.
In selecting a place for the hearing, due
regard shall be given to the conven-
ience of the parties, their counsel, if
any, and witnesses.

(d) Judicial process; evidence.

(1) The Administrative Law Judge
may use judicial process to secure the
attendance of witnesses and the pro-
duction of documents pursuant to Sec-
tion 9 of the Federal Trade Commission
Act (156 U.S.C. 49).
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(2) Evidence. In any hearing or ad-
ministrative review conducted pursu-
ant to this part, evidentiary matters
shall be governed by the standards and
principles set forth in the Uniform
Rules of Evidence issued by the Depart-
ment of Labor’s Office of Administra-
tive Law Judges, 29 CFR part 18.

§34.52 Decision and post-termination
proceedings.

(a) Initial Decision. After the hearing,
the Administrative Law Judge shall
issue an initial decision and order, con-
taining findings and conclusions. The
initial decision and order shall be
served on all parties by certified mail,
return receipt requested.

(b) Exceptions; Final Decision. (1)
Final decision after a hearing. The ini-
tial decision and order shall become
the Final Decision and Order of the
Secretary unless exceptions are filed
by a party or, in the absence of excep-
tions, the Secretary serves notice that
the Secretary shall review the decision.

(i) A party dissatisfied with the ini-
tial decision and order may, within 45
days of receipt, file with the Secretary
and serve on the other parties to the
proceedings and on the Administrative
Law Judge, exceptions to the initial
decision and order or any part thereof.

(ii) Upon receipt of exceptions, the
Administrative Law Judge shall index
and forward the record and the initial
decision and order to the Secretary
within three days of such receipt.

(iii) A party filing exceptions must
specifically identify the finding or con-
clusion to which exception is taken.
Any exception not specifically urged
shall be deemed to have been waived.

(iv) Within 45 days of the date of fil-
ing such exceptions, a reply, which
shall be limited to the scope of the ex-
ceptions, may be filed and served by
any other party to the proceeding.

(v) Requests for extensions for the
filing of exceptions or replies thereto
must be received by the Secretary no
later than 3 days before the exceptions
or replies are due.

(vi) If no exceptions are filed, the
Secretary may, within 30 days of the
expiration of the time for filing excep-
tions, on his or her own motion serve
notice on the parties that the Sec-
retary will review the decision.

§34.52

(vii) Final Decision and Order. (A)
Where exceptions have been filed, the
initial decision and order of the Ad-
ministrative Law Judge shall become
the Final Decision and Order of the
Secretary unless the Secretary, within
30 days of the expiration of the time for
filing exceptions and any replies there-
to, has notified the parties that the
case is accepted for review. (B) Where
exceptions have not been filed, the ini-
tial decision and order of the Adminis-
trative Law Judge shall become the
Final Decision and Order of the Sec-
retary unless the Secretary has served
notice on the parties that the Sec-
retary will review the decision, as pro-
vided in paragraph (b)(1)(vi) of this sec-
tion.

(viii) Any case reviewed by the Sec-
retary pursuant to this paragraph shall
be decided within 180 days of the notifi-
cation of such review. If the Secretary
fails to issue a Final Decision and
Order within the 180-day period, the
initial decision and order of the Ad-
ministrative Law Judge shall become
the Final Decision and Order of the
Secretary.

(2) Final Decision where a hearing is
waived.

(i) If, after issuance of a Final Deter-
mination pursuant to §34.46(a) or Noti-
fication of Breach of Conciliation
Agreement pursuant to §34.48, vol-
untary compliance has not been
achieved within the time set by this
part and the opportunity for a hearing
has been waived as provided for in
§34.51(b)(3), the Final Determination or
Notification of Breach of Conciliation
Agreement shall be deemed the Final
Decision of the Secretary.

(ii) When a Final Determination or
Notification of Breach of Conciliation
Agreement is deemed the Final Deci-
sion of the Secretary, the Secretary
may, within 45 days, issue an order ter-
minating or denying the grant or con-
tinuation of assistance or imposing
other appropriate sanctions for the
grant applicant or recipient’s failure to
comply with the required corrective
and/or remedial actions, or referring
the matter to the Attorney General for
further enforcement action.

(3) Final agency action. A Final Deci-
sion and Order issued pursuant to
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§34.52(b) constitutes final agency ac-
tion.

(c) Post-termination proceedings. (1) A
grant applicant or recipient adversely
affected by a Final Decision and Order
issued pursuant to paragraph (b) of this
section shall be restored, where appro-
priate, to full eligibility to receive
Federal financial assistance under
JTPA if it satisfies the terms and con-
ditions of such Final Decision and
Order and brings itself into compliance
with the nondiscrimination and equal
opportunity provisions of JTPA and
this part.

(2) A grant applicant or recipient ad-
versely affected by a Final Decision
and Order issued pursuant to paragraph
(b) of this section may at any time pe-
tition the Director to restore its eligi-
bility to receive Federal financial as-
sistance under JTPA. A copy of the pe-
tition shall be served on the parties to
the original proceeding which led to
the Final Decision and Order issued
pursuant to paragraph (b) of this sec-
tion. Such petition shall be supported
by information showing the actions
taken by the grant applicant or recipi-
ent to comply with the requirements of
paragraph (c)(1) of this section. The
grant applicant or recipient shall have
the burden of demonstrating that it
has satisfied the requirements of para-
graph (c)(1) of this section. Restoration
to eligibility may be conditioned upon
the grant applicant or recipient enter-
ing into a consent decree. While pro-
ceedings under this section are pend-
ing, sanctions imposed by the Final De-
cision and Order under paragraphs (b)
(1) and (2) of this section shall remain
in effect.

(3) The Director shall issue a written
decision on the petition for restora-
tion.

(i) If the Director determines that
the requirements of paragraph (c)(1) of
this section have not been satisfied, he
or she shall issue a decision denying
the petition.

(ii) Within 30 days of its receipt of
the Director’s decision, the recipient or
grant applicant may file a petition for
review of the decision by the Sec-
retary, setting forth the grounds for its
objection to the Director’s decision.
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(iii) The petition shall be served on
the Director and on the Office of the
Solicitor, Civil Rights Division.

(iv) The Director may file a response
to the petition within 14 days.

(v) The Secretary shall issue the final
agency decision denying or granting
the recipient’s or grant applicant’s re-
quest for restoration to eligibility.

§34.53 Suspension, termination, denial
or discontinuance of Federal finan-
cial assistance under JTPA; alter-
nate funds disbursal procedure.

(a) Any action to suspend, terminate,
deny or discontinue Federal financial
assistance under JTPA shall be limited
to the particular political entity, or
part thereof or other recipient (or
grant applicant) as to which the find-
ing has been made and shall be limited
in its effect to the particular program,
or part thereof, in which the non-
compliance has been found. No order
suspending, terminating, denying or
discontinuing Federal financial assist-
ance under JTPA shall become effec-
tive until:

(1) The Director has issued a Final
Determination pursuant to §34.46 or
Notification of Breach of Conciliation
Agreement pursuant to §34.48;

(2) There has been an express finding
on the record, after opportunity for a
hearing, of failure by the grant appli-
cant or recipient to comply with a re-
quirement imposed by or pursuant to
the nondiscrimination and equal oppor-
tunity provisions of JTPA or this part;

(3) A Final Decision has been issued
by the Secretary, the Administrative
Law Judge’s decision and order has be-
come the Final Decision of the Sec-
retary, or the Final Determination or
Notification of Conciliation Agreement
has been deemed the Final Decision of
the Secretary, pursuant to §34.52(b);
and

(4) The expiration of 30 days after the
Secretary has filed, with the commit-
tees of Congress having legislative ju-
risdiction over the program involved, a
full written vreport of the cir-
cumstances and grounds for such ac-
tion.

(b) When the Department withholds
funds from a recipient or grant appli-
cant under these regulations, the Sec-
retary may disburse the withheld funds
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directly to an alternate recipient. In
such case, the Secretary will require
any alternate recipient to dem-
onstrate:

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the nondiscrimination and equal oppor-
tunity provisions of JTPA.

PART  36—NONDISCRIMINATION
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE

Subpart A—Introduction

Sec.

36.100 Purpose and effective date.

36.105 Definitions.

36.110 Remedial and affirmative action and
self-evaluation.

36.115 Assurance required.

36.120 Transfers of property.

36.1256 Effect of other requirements.

36.130 Effect of employment opportunities.
36.135 Designation of responsible employee
and adoption of grievance procedures.

36.140 Dissemination of policy.

Subpart B—Coverage

36.200 Application.

36.205 Educational institutions and other
entities controlled by religious organiza-
tions.

36.210 Military and merchant marine edu-
cational institutions.

36.215 Membership practices of certain orga-
nizations.

36.220 Admissions.

36.225 Educational institutions eligible to
submit transition plans.

36.230 Transition plans.

36.235 Statutory amendments.

Subpart C—Discrimination on the Basis of
Sex in Admission and Recruitment Pro-
hibited

36.300 Admission.
36.305 Preference in admission.
36.310 Recruitment.

Subpart D—Discrimination on the Basis of
Sex in Education Programs or Activities
Prohibited

36.400
36.405
36.410
36.415
36.420

Education programs or activities.
Housing.

Comparable facilities.

Access to course offerings.

Access to schools operated by LEAs.
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36.425 Counseling and use of appraisal and
counseling materials.

36.430 Financial assistance.

36.435 Employment assistance to students.

36.440 Health and insurance benefits and
services.

36.445 Marital or parental status.

36.450 Athletics.

36.455 Textbooks and curricular material.

Subpart E—Discrimination on the Basis of
Sex in Employment in Education Pro-
grams or Activities Prohibited

36.500 Employment.

36.505 Employment criteria.

36.510 Recruitment.

36.515 Compensation.

36.520 Job classification and structure.
36.526 Fringe benefits.

36.5630 Marital or parental status.

36.535 Effect of state or local law or other

requirements.

36.540 Advertising.

36.545 Pre-employment inquiries.

36.550 Sex as a bona fide occupational quali-
fication.

Subpart F—Procedures

36.600 Notice of covered programs.
36.605 Enforcement procedures.
36.610 [Reserved]

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685,
1686, 1687, 1688.

SOURCE: 656 FR 52865, 52881, Aug. 30, 2000, un-
less otherwise noted.

Subpart A—Introduction

§36.100 Purpose and effective date.

The purpose of these Title IX regula-
tions is to effectuate Title IX of the
Education Amendments of 1972, as
amended (except sections 904 and 906 of
those Amendments) (20 U.S.C. 1681,
1682, 1683, 1685, 1686, 1687, 1688), which is
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or
activity is offered or sponsored by an
educational institution as defined in
these Title IX regulations. The effec-
tive date of these Title IX regulations
shall be September 29, 2000.

§36.105 Definitions.

As used in these Title IX regulations,
the term:
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