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matter initially raised in the nego-
tiated grievance procedure is still on-
going in that process, is in arbitration,
is before the FLRA, is appealable to
the MSPB or if 5 U.S.C. 7121(d) is inap-
plicable to the involved agency.

(e) A complainant, agent or indi-
vidual class claimant may appeal to
the Commission an agency’s alleged
noncompliance with a settlement
agreement or final decision in accord-
ance with § 1614.504.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37659, July 12, 1999]

§ 1614.402 Time for appeals to the
Commission.

(a) Appeals described in § 1614.401(a)
and (c) must be filed within 30 days of
receipt of the dismissal, final action or
decision. Appeals described in
§ 1614.401(b) must be filed within 40 days
of receipt of the hearing file and deci-
sion. Where a complainant has notified
the EEO Director of alleged noncompli-
ance with a settlement agreement in
accordance with § 1614.504, the com-
plainant may file an appeal 35 days
after service of the allegations of non-
compliance, but no later than 30 days
after receipt of an agency’s determina-
tion.

(b) If the complainant is represented
by an attorney of record, then the 30-
day time period provided in paragraph
(a) of this section within which to ap-
peal shall be calculated from the re-
ceipt of the required document by the
attorney. In all other instances, the
time within which to appeal shall be
calculated from the receipt of the re-
quired document by the complainant.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37659, July 12, 1999]

§ 1614.403 How to appeal.

(a) The complainant, agency, agent,
grievant or individual class claimant
(hereinafter appellant) must file an ap-
peal with the Director, Office of Fed-
eral Operations, Equal Employment
Opportunity Commission, at P.O. Box
19848, Washington, DC 20036, or by per-
sonal delivery or facsimile. The appel-
lant should use EEOC Form 573, Notice
of Appeal/Petition, and should indicate
what is being appealed.

(b) The appellant shall furnish a copy
of the appeal to the opposing party at
the same time it is filed with the Com-
mission. In or attached to the appeal to
the Commission, the appellant must
certify the date and method by which
service was made on the opposing
party.

(c) If an appellant does not file an ap-
peal within the time limits of this sub-
part, the appeal shall be dismissed by
the Commission as untimely.

(d) Any statement or brief on behalf
of a complainant in support of the ap-
peal must be submitted to the Office of
Federal Operations within 30 days of
filing the notice of appeal. Any state-
ment or brief on behalf of the agency in
support of its appeal must be sub-
mitted to the Office of Federal Oper-
ations within 20 days of filing the no-
tice of appeal. The Office of Federal
Operations will accept statements or
briefs in support of an appeal by fac-
simile transmittal, provided they are
no more than 10 pages long.

(e) The agency must submit the com-
plaint file to the Office of Federal Op-
erations within 30 days of initial notifi-
cation that the complainant has filed
an appeal or within 30 days of submis-
sion of an appeal by the agency.

(f) Any statement or brief in opposi-
tion to an appeal must be submitted to
the Commission and served on the op-
posing party within 30 days of receipt
of the statement or brief supporting
the appeal, or, if no statement or brief
supporting the appeal is filed, within 60
days of receipt of the appeal. The Of-
fice of Federal Operations will accept
statements or briefs in opposition to an
appeal by facsimile provided they are
no more than 10 pages long.

[64 FR 37659, July 12, 1999]

§ 1614.404 Appellate procedure.
(a) On behalf of the Commission, the

Office of Federal Operations shall re-
view the complaint file and all written
statements and briefs from either
party. The Commission may supple-
ment the record by an exchange of let-
ters or memoranda, investigation, re-
mand to the agency or other proce-
dures.

(b) If the Office of Federal Operations
requests information from one or both
of the parties to supplement the
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record, each party providing informa-
tion shall send a copy of the informa-
tion to the other party.

(c) When either party to an appeal
fails without good cause shown to com-
ply with the requirements of this sec-
tion or to respond fully and in timely
fashion to requests for information, the
Office of Federal Operations shall, in
appropriate circumstances:

(1) Draw an adverse inference that
the requested information would have
reflected unfavorably on the party re-
fusing to provide the requested infor-
mation;

(2) Consider the matters to which the
requested information or testimony
pertains to be established in favor of
the opposing party;

(3) Issue a decision fully or partially
in favor of the opposing party; or

(4) Take such other actions as appro-
priate.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37659, July 12, 1999]

§ 1614.405 Decisions on appeals.
(a) The Office of Federal Operations,

on behalf of the Commission, shall
issue a written decision setting forth
its reasons for the decision. The Com-
mission shall dismiss appeals in ac-
cordance with §§ 1614.107, 1614.403(c) and
1614.410. The decision shall be based on
the preponderance of the evidence. The
decision on an appeal from an agency’s
final action shall be based on a de novo
review, except that the review of the
factual findings in a decision by an ad-
ministrative judge issued pursuant to
§ 1614.109(i) shall be based on a substan-
tial evidence standard of review. If the
decision contains a finding of discrimi-
nation, appropriate remedy(ies) shall
be included and, where appropriate, the
entitlement to interest, attorney’s fees
or costs shall be indicated. The deci-
sion shall reflect the date of its
issuance, inform the complainant of his
or her or her civil action rights, and be
transmitted to the complainant and
the agency by first class mail.

(b) A decision issued under paragraph
(a) of this section is final within the
meaning of § 1614.407 unless the Com-
mission reconsiders the case. A party
may request reconsideration within 30
days of receipt of a decision of the
Commission, which the Commission in

its discretion may grant, if the party
demonstrates that:

(1) The appellate decision involved a
clearly erroneous interpretation of ma-
terial fact or law; or

(2) The decision will have a substan-
tial impact on the policies, practices or
operations of the agency.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37659, July 12, 1999]

§ 1614.406 Time limits. [Reserved]

§ 1614.407 Civil action: Title VII, Age
Discrimination in Employment Act
and Rehabilitation Act.

A complainant who has filed an indi-
vidual complaint, an agent who has
filed a class complaint or a claimant
who has filed a claim for individual re-
lief pursuant to a class complaint is
authorized under title VII, the ADEA
and the Rehabilitation Act to file a
civil action in an appropriate United
States District Court:

(a) Within 90 days of receipt of the
final action on an individual or class
complaint if no appeal has been filed;

(b) After 180 days from the date of fil-
ing an individual or class complaint if
an appeal has not been filed and final
action has not been taken;

(c) Within 90 days of receipt of the
Commission’s final decision on an ap-
peal; or

(d) After 180 days from the date of fil-
ing an appeal with the Commission if
there has been no final decision by the
Commission.

[57 FR 12646, Apr. 10, 1992. Redesignated and
amended at 64 FR 37659, July 12, 1999]

§ 1614.408 Civil action: Equal Pay Act.
A complainant is authorized under

section 16(b) of the Fair Labor Stand-
ards Act (29 U.S.C. 216(b)) to file a civil
action in a court of competent jurisdic-
tion within two years or, if the viola-
tion is willful, three years of the date
of the alleged violation of the Equal
Pay Act regardless of whether he or
she pursued any administrative com-
plaint processing. Recovery of back
wages is limited to two years prior to
the date of filing suit, or to three years
if the violation is deemed willful; liq-
uidated damages in an equal amount
may also be awarded. The filing of a
complaint or appeal under this part
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shall not toll the time for filing a civil
action.

[57 FR 12646, Apr. 10, 1992. Redesignated at 64
FR 37659, July 12, 1999]

§ 1614.409 Effect of filing a civil action.
Filing a civil action under § 1614.408

or § 1614.409 shall terminate Commis-
sion processing of the appeal. If private
suit is filed subsequent to the filing of
an appeal, the parties are requested to
notify the Commission in writing.

[57 FR 12646, Apr. 10, 1992. Redesignated at 64
FR 37659, July 12, 1999]

Subpart E—Remedies and
Enforcement

§ 1614.501 Remedies and relief.
(a) When an agency, or the Commis-

sion, in an individual case of discrimi-
nation, finds that an applicant or an
employee has been discriminated
against, the agency shall provide full
relief which shall include the following
elements in appropriate circumstances:

(1) Notification to all employees of
the agency in the affected facility of
their right to be free of unlawful dis-
crimination and assurance that the
particular types of discrimination
found will not recur;

(2) Commitment that corrective, cu-
rative or preventive action will be
taken, or measures adopted, to ensure
that violations of the law similar to
those found will not recur;

(3) An unconditional offer to each
identified victim of discrimination of
placement in the position the person
would have occupied but for the dis-
crimination suffered by that person, or
a substantially equivalent position;

(4) Payment to each identified victim
of discrimination on a make whole
basis for any loss of earnings the per-
son may have suffered as a result of the
discrimination; and

(5) Commitment that the agency
shall cease from engaging in the spe-
cific unlawful employment practice
found in the case.

(b) Relief for an applicant. (1)(i) When
an agency, or the Commission, finds
that an applicant for employment has
been discriminated against, the agency
shall offer the applicant the position
that the applicant would have occupied

absent discrimination or, if justified by
the circumstances, a substantially
equivalent position unless clear and
convincing evidence indicates that the
applicant would not have been selected
even absent the discrimination. The
offer shall be made in writing. The in-
dividual shall have 15 days from receipt
of the offer within which to accept or
decline the offer. Failure to accept the
offer within the 15-day period will be
considered a declination of the offer,
unless the individual can show that cir-
cumstances beyond his or her control
prevented a response within the time
limit.

(ii) If the offer is accepted, appoint-
ment shall be retroactive to the date
the applicant would have been hired.
Back pay, computed in the manner pre-
scribed by 5 CFR 550.805, shall be
awarded from the date the individual
would have entered on duty until the
date the individual actually enters on
duty unless clear and convincing evi-
dence indicates that the applicant
would not have been selected even ab-
sent discrimination. Interest on back
pay shall be included in the back pay
computation where sovereign immu-
nity has been waived. The individual
shall be deemed to have performed
service for the agency during this pe-
riod for all purposes except for meeting
service requirements for completion of
a required probationary or trial period.

(iii) If the offer of employment is de-
clined, the agency shall award the indi-
vidual a sum equal to the back pay he
or she would have received, computed
in the manner prescribed by 5 CFR
550.805, from the date he or she would
have been appointed until the date the
offer was declined, subject to the limi-
tation of paragraph (b)(3) of this sec-
tion. Interest on back pay shall be in-
cluded in the back pay computation.
The agency shall inform the applicant,
in its offer of employment, of the right
to this award in the event the offer is
declined.

(2) When an agency, or the Commis-
sion, finds that discrimination existed
at the time the applicant was consid-
ered for employment but also finds by
clear and convincing evidence that the
applicant would not have been hired
even absent discrimination, the agency

VerDate 11<MAY>2000 09:13 Jul 23, 2001 Jkt 194106 PO 00000 Frm 00280 Fmt 8010 Sfmt 8010 Y:\SGML\194106T.XXX pfrm09 PsN: 194106T



281

Equal Employment Opportunity Comm. § 1614.501

shall nevertheless take all steps nec-
essary to eliminate the discriminatory
practice and ensure it does not recur.

(3) Back pay under this paragraph (b)
for complaints under title VII or the
Rehabilitation Act may not extend
from a date earlier than two years
prior to the date on which the com-
plaint was initially filed by the appli-
cant.

(c) Relief for an employee. When an
agency, or the Commission, finds that
an employee of the agency was dis-
criminated against, the agency shall
provide relief, which shall include, but
need not be limited to, one or more of
the following actions:

(1) Nondiscriminatory placement,
with back pay computed in the manner
prescribed by 5 CFR 550.805, unless
clear and convincing evidence con-
tained in the record demonstrates that
the personnel action would have been
taken even absent the discrimination.
Interest on back pay shall be included
in the back pay computation where
sovereign immunity has been waived.
The back pay liability under title VII
or the Rehabilitation Act is limited to
two years prior to the date the dis-
crimination complaint was filed.

(2) If clear and convincing evidence
indicates that, although discrimination
existed at the time the personnel ac-
tion was taken, the personnel action
would have been taken even absent dis-
crimination, the agency shall never-
theless eliminate any discriminatory
practice and ensure it does not recur.

(3) Cancellation of an unwarranted
personnel action and restoration of the
employee.

(4) Expunction from the agency’s
records of any adverse materials relat-
ing to the discriminatory employment
practice.

(5) Full opportunity to participate in
the employee benefit denied (e.g.,
training, preferential work assign-
ments, overtime scheduling).

(d) The agency has the burden of
proving by a preponderance of the evi-
dence that the complainant has failed
to mitigate his or her damages.

(e) Attorney’s fees or costs—(1) Awards
of attorney’s fees or costs. The provisions
of this paragraph relating to the award
of attorney’s fees or costs shall apply
to allegations of discrimination prohib-

ited by title VII and the Rehabilitation
Act. In a decision or final action, the
agency, administrative judge, or Com-
mission may award the applicant or
employee reasonable attorney’s fees
(including expert witness fees) and
other costs incurred in the processing
of the complaint.

(i) A finding of discrimination raises
a presumption of entitlement to an
award of attorney’s fees.

(ii) Any award of attorney’s fees or
costs shall be paid by the agency.

(iii) Attorney’s fees are allowable
only for the services of members of the
Bar and law clerks, paralegals or law
students under the supervision of mem-
bers of the Bar, except that no award is
allowable for the services of any em-
ployee of the Federal Government.

(iv) Attorney’s fees shall be paid for
services performed by an attorney after
the filing of a written complaint, pro-
vided that the attorney provides rea-
sonable notice of representation to the
agency, administrative judge or Com-
mission, except that fees are allowable
for a reasonable period of time prior to
the notification of representation for
any services performed in reaching a
determination to represent the com-
plainant. Agencies are not required to
pay attorney’s fees for services per-
formed during the pre-complaint proc-
ess, except that fees are allowable
when the Commission affirms on ap-
peal an administrative judge’s decision
finding discrimination after an agency
takes final action by not implementing
an administrative judge’s decision.
Written submissions to the agency that
are signed by the representative shall
be deemed to constitute notice of rep-
resentation.

(2) Amount of awards. (i) When the
agency, administrative judge or the
Commission determines an entitlement
to attorney’s fees or costs, the com-
plainant’s attorney shall submit a
verified statement of attorney’s fees
(including expert witness fees) and
other costs, as appropriate, to the
agency or administrative judge within
30 days of receipt of the decision and
shall submit a copy of the statement to
the agency. A statement of attorney’s
fees and costs shall be accompanied by
an affidavit executed by the attorney
of record itemizing the attorney’s
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charges for legal services. The agency
may respond to a statement of attor-
ney’s fees and costs within 30 days of
its receipt. The verified statement, ac-
companying affidavit and any agency
response shall be made a part of the
complaint file.

(ii)(A) The agency or administrative
judge shall issue a decision deter-
mining the amount of attorney’s fees
or costs due within 60 days of receipt of
the statement and affidavit. The deci-
sion shall include a notice of right to
appeal to the EEOC along with EEOC
Form 573, Notice of Appeal/Petititon
and shall include the specific reasons
for determining the amount of the
award.

(B) The amount of attorney’s fees
shall be calculated using the following
standards: The starting point shall be
the number of hours reasonably ex-
pended multiplied by a reasonable
hourly rate. There is a strong presump-
tion that this amount represents the
reasonable fee. In limited cir-
cumstances, this amount may be re-
duced or increased in consideration of
the degree of success, quality of rep-
resentation, and long delay caused by
the agency.

(C) The costs that may be awarded
are those authorized by 28 U.S.C. 1920
to include: Fees of the reporter for all
or any of the stenographic transcript
necessarily obtained for use in the
case; fees and disbursements for print-
ing and witnesses; and fees for exem-
plification and copies necessarily ob-
tained for use in the case.

(iii) Witness fees shall be awarded in
accordance with the provisions of 28
U.S.C. 1821, except that no award shall
be made for a Federal employee who is
in a duty status when made available
as a witness.

[57 FR 12646, Apr. 10, 1992, as amended at 60
FR 43372, Aug. 21, 1995; 64 FR 37659, July 12,
1999]

§ 1614.502 Compliance with final Com-
mission decisions.

(a) Relief ordered in a final Commis-
sion decision is mandatory and binding
on the agency except as provided in
this section. Failure to implement or-
dered relief shall be subject to judicial
enforcement as specified in § 1614.503(g).

(b) Notwithstanding paragraph (a) of
this section, when the agency requests
reconsideration and the case involves
removal, separation, or suspension con-
tinuing beyond the date of the request
for reconsideration, and when the deci-
sion orders retroactive restoration, the
agency shall comply with the decision
to the extent of the temporary or con-
ditional restoration of the employee to
duty status in the position specified by
the Commission, pending the outcome
of the agency request for reconsider-
ation.

(1) Service under the temporary or
conditional restoration provisions of
this paragraph (b) shall be credited to-
ward the completion of a probationary
or trial period, eligibility for a within-
grade increase, or the completion of
the service requirement for career ten-
ure, if the Commission upholds its de-
cision after reconsideration.

(2) When the agency requests recon-
sideration, it may delay the payment
of any amounts ordered to be paid to
the complainant until after the request
for reconsideration is resolved. If the
agency delays payment of any amount
pending the outcome of the request to
reconsider and the resolution of the re-
quest requires the agency to make the
payment, then the agency shall pay in-
terest from the date of the original ap-
pellate decision until payment is made.

(3) The agency shall notify the Com-
mission and the employee in writing at
the same time it requests reconsider-
ation that the relief it provides is tem-
porary or conditional and, if applica-
ble, that it will delay the payment of
any amounts owed but will pay inter-
est as specified in paragraph (b)(2) of
this section. Failure of the agency to
provide notification will result in the
dismissal of the agency’s request.

(c) When no request for reconsider-
ation is filed or when a request for re-
consideration is denied, the agency
shall provide the relief ordered and
there is no further right to delay im-
plementation of the ordered relief. The
relief shall be provided in full not later
than 60 days after receipt of the final
decision unless otherwise ordered in
the decision.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37660, July 12, 1999]
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§ 1614.503 Enforcement of final Com-
mission decisions.

(a) Petition for enforcement. A com-
plainant may petition the Commission
for enforcement of a decision issued
under the Commission’s appellate ju-
risdiction. The petition shall be sub-
mitted to the Office of Federal Oper-
ations. The petition shall specifically
set forth the reasons that lead the
complainant to believe that the agency
is not complying with the decision.

(b) Compliance. On behalf of the Com-
mission, the Office of Federal Oper-
ations shall take all necessary action
to ascertain whether the agency is im-
plementing the decision of the Com-
mission. If the agency is found not to
be in compliance with the decision, ef-
forts shall be undertaken to obtain
compliance.

(c) Clarification. On behalf of the
Commission, the Office of Federal Op-
erations may, on its own motion or in
response to a petition for enforcement
or in connection with a timely request
for reconsideration, issue a clarifica-
tion of a prior decision. A clarification
cannot change the result of a prior de-
cision or enlarge or diminish the relief
ordered but may further explain the
meaning or intent of the prior decision.

(d) Referral to the Commission. Where
the Director, Office of Federal Oper-
ations, is unable to obtain satisfactory
compliance with the final decision, the
Director shall submit appropriate find-
ings and recommendations for enforce-
ment to the Commission, or, as di-
rected by the Commission, refer the
matter to another appropriate agency.

(e) Commission notice to show cause.
The Commission may issue a notice to
the head of any Federal agency that
has failed to comply with a decision to
show cause why there is noncompli-
ance. Such notice may request the
head of the agency or a representative
to appear before the Commission or to
respond to the notice in writing with
adequate evidence of compliance or
with compelling reasons for non-com-
pliance.

(f) Certification to the Office of Special
Counsel. Where appropriate and pursu-
ant to the terms of a memorandum of
understanding, the Commission may
refer the matter to the Office of Spe-
cial Counsel for enforcement action.

(g) Notification to complainant of com-
pletion of administrative efforts. Where
the Commission has determined that
an agency is not complying with a
prior decision, or where an agency has
failed or refused to submit any re-
quired report of compliance, the Com-
mission shall notify the complainant of
the right to file a civil action for en-
forcement of the decision pursuant to
Title VII, the ADEA, the Equal Pay
Act or the Rehabilitation Act and to
seek judicial review of the agency’s re-
fusal to implement the ordered relief
pursuant to the Administrative Proce-
dure Act, 5 U.S.C. 701 et seq., and the
mandamus statute, 28 U.S.C. 1361, or to
commence de novo proceedings pursu-
ant to the appropriate statutes.

§ 1614.504 Compliance with settlement
agreements and final action.

(a) Any settlement agreement know-
ingly and voluntarily agreed to by the
parties, reached at any stage of the
complaint process, shall be binding on
both parties. Final action that has not
been the subject of an appeal or civil
action shall be binding on the agency.
If the complainant believes that the
agency has failed to comply with the
terms of a settlement agreement or de-
cision, the complainant shall notify
the EEO Director, in writing, of the al-
leged noncompliance within 30 days of
when the complainant knew or should
have known of the alleged noncompli-
ance. The complainant may request
that the terms of settlement agree-
ment be specifically implemented or,
alternatively, that the complaint be re-
instated for further processing from
the point processing ceased.

(b) The agency shall resolve the mat-
ter and respond to the complainant, in
writing. If the agency has not re-
sponded to the complainant, in writing,
or if the complainant is not satisfied
with the agency’s attempt to resolve
the matter, the complainant may ap-
peal to the Commission for a deter-
mination as to whether the agency has
complied with the terms of the settle-
ment agreement or decision. The com-
plainant may file such an appeal 35
days after he or she has served the
agency with the allegations of non-
compliance, but must file an appeal
within 30 days of his or her receipt of
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an agency’s determination. The com-
plainant must serve a copy of the ap-
peal on the agency and the agency may
submit a response to the Commission
within 30 days of receiving notice of
the appeal.

(c) Prior to rendering its determina-
tion, the Commission may request that
parties submit whatever additional in-
formation or documentation it deems
necessary or may direct that an inves-
tigation or hearing on the matter be
conducted. If the Commission deter-
mines that the agency is not in compli-
ance and the noncompliance is not at-
tributable to acts or conduct of the
complainant, it may order such com-
pliance or it may order that the com-
plaint be reinstated for further proc-
essing from the point processing
ceased. Allegations that subsequent
acts of discrimination violate a settle-
ment agreement shall be processed as
separate complaints under § 1614.106 or
§ 1614.204, as appropriate, rather than
under this section.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37660, July 12, 1999]

§ 1614.505 Interim relief.

(a)(1) When the agency appeals and
the case involves removal, separation,
or suspension continuing beyond the
date of the appeal, and when the ad-
ministrative judge’s decision orders
retroactive restoration, the agency
shall comply with the decision to the
extent of the temporary or conditional
restoration of the employee to duty
status in the position specified in the
decision, pending the outcome of the
agency appeal. The employee may de-
cline the offer of interim relief.

(2) Service under the temporary or
conditional restoration provisions of
paragraph (a)(1) of this section shall be
credited toward the completion of a
probationary or trial period, eligibility
for a within-grade increase, or the com-
pletion of the service requirement for
career tenure, if the Commission up-
holds the decision on appeal. Such
service shall not be credited toward the
completion of any applicable proba-
tionary or trial period or the comple-
tion of the service requirement for ca-

reer tenure if the Commission reverses
the decision on appeal.

(3) When the agency appeals, it may
delay the payment of any amount,
other than prospective pay and bene-
fits, ordered to be paid to the com-
plainant until after the appeal is re-
solved. If the agency delays payment of
any amount pending the outcome of
the appeal and the resolution of the ap-
peal requires the agency to make the
payment, then the agency shall pay in-
terest from the date of the original de-
cision until payment is made.

(4) The agency shall notify the Com-
mission and the employee in writing at
the same time it appeals that the relief
it provides is temporary or conditional
and, if applicable, that it will delay the
payment of any amounts owed but will
pay interest as specified in paragraph
(b)(2) of this section. Failure of the
agency to provide notification will re-
sult in the dismissal of the agency’s ap-
peal.

(5) The agency may, by notice to the
complainant, decline to return the
complainant to his or her place of em-
ployment if it determines that the re-
turn or presence of the complainant
will be unduly disruptive to the work
environment. However, prospective pay
and benefits must be provided. The de-
termination not to return the com-
plainant to his or her place of employ-
ment is not reviewable. A grant of in-
terim relief does not insulate a com-
plainant from subsequent disciplinary
or adverse action.

(b) If the agency files an appeal and
has not provided required interim re-
lief, the complainant may request dis-
missal of the agency’s appeal. Any such
request must be filed with the Office of
Federal Operations within 25 days of
the date of service of the agency’s ap-
peal. A copy of the request must be
served on the agency at the same time
it is filed with EEOC. The agency may
respond with evidence and argument to
the complainant’s request to dismiss
within 15 days of the date of service of
the request.

[64 FR 37660, July 12, 1999]
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Subpart F—Matters of General
Applicability

§ 1614.601 EEO group statistics.
(a) Each agency shall establish a sys-

tem to collect and maintain accurate
employment information on the race,
national origin, sex and handicap(s) of
its employees.

(b) Data on race, national origin and
sex shall be collected by voluntary self-
identification. If an employee does not
voluntarily provide the requested in-
formation, the agency shall advise the
employee of the importance of the data
and of the agency’s obligation to report
it. If the employee still refuses to pro-
vide the information, the agency must
make visual identification and inform
the employee of the data it will be re-
porting. If an agency believes that in-
formation provided by an employee is
inaccurate, the agency shall advise the
employee about the solely statistical
purpose for which the data is being col-
lected, the need for accuracy, the agen-
cy’s recognition of the sensitivity of
the information and the existence of
procedures to prevent its unauthorized
disclosure. If, thereafter, the employee
declines to change the apparently inac-
curate self-identification, the agency
must accept it.

(c) The information collected under
paragraph (b) of this section shall be
disclosed only in the form of gross sta-
tistics. An agency shall not collect or
maintain any information on the race,
national origin or sex of individual em-
ployees except when an automated
data processing system is used in ac-
cordance with standards and require-
ments prescribed by the Commission to
insure individual privacy and the sepa-
ration of that information from per-
sonnel record.

(d) Each system is subject to the fol-
lowing controls:

(1) Only those categories of race and
national origin prescribed by the Com-
mission may be used;

(2) Only the specific procedures for
the collection and maintenance of data
that are prescribed or approved by the
Commission may be used;

(3) The Commission shall review the
operation of the agency system to in-
sure adherence to Commission proce-
dures and requirements. An agency

may make an exception to the pre-
scribed procedures and requirements
only with the advance written approval
of the Commission.

(e) The agency may use the data only
in studies and analyses which con-
tribute affirmatively to achieving the
objectives of the equal employment op-
portunity program. An agency shall
not establish a quota for the employ-
ment of persons on the basis of race,
color, religion, sex, or national origin.

(f) Data on handicaps shall also be
collected by voluntary self-identifica-
tion. If an employee does not volun-
tarily provide the requested informa-
tion, the agency shall advise the em-
ployee of the importance of the data
and of the agency’s obligation to report
it. If an employee who has been ap-
pointed pursuant to special appoint-
ment authority for hiring individuals
with handicaps still refuses to provide
the requested information, the agency
must identify the employee’s handicap
based upon the records supporting the
appointment. If any other employee
still refuses to provide the requested
information or provides information
which the agency believes to be inac-
curate, the agency should report the
employee’s handicap status as un-
known.

(g) An agency shall report to the
Commission on employment by race,
national origin, sex and handicap in
the form and at such times as the Com-
mission may require.

§ 1614.602 Reports to the Commission.

(a) Each agency shall report to the
Commission information concerning
pre-complaint counseling and the sta-
tus, processing and disposition of com-
plaints under this part at such times
and in such manner as the Commission
prescribes.

(b) Each agency shall advise the
Commission whenever it is served with
a Federal court complaint based upon a
complaint that is pending on appeal at
the Commission.

(c) Each agency shall submit annu-
ally for the review and approval of the
Commission written national and re-
gional equal employment opportunity
plans of action. Plans shall be sub-
mitted in a format prescribed by the
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Commission and shall include, but not
be limited to:

(1) Provision for the establishment of
training and education programs de-
signed to provide maximum oppor-
tunity for employees to advance so as
to perform at their highest potential;

(2) Description of the qualifications,
in terms of training and experience re-
lating to equal employment oppor-
tunity, of the principal and operating
officials concerned with administration
of the agency’s equal employment op-
portunity program; and

(3) Description of the allocation of
personnel and resources proposed by
the agency to carry out its equal em-
ployment opportunity program.

§ 1614.603 Voluntary settlement at-
tempts.

Each agency shall make reasonable
efforts to voluntarily settle complaints
of discrimination as early as possible
in, and throughout, the administrative
processing of complaints, including the
pre-complaint counseling stage. Any
settlement reached shall be in writing
and signed by both parties and shall
identify the claims resolved.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37661, July 12, 1999]

§ 1614.604 Filing and computation of
time.

(a) All time periods in this part that
are stated in terms of days are cal-
endar days unless otherwise stated.

(b) A document shall be deemed time-
ly if it is received or postmarked before
the expiration of the applicable filing
period, or, in the absence of a legible
postmark, if it is received by mail
within five days of the expiration of
the applicable filing period.

(c) The time limits in this part are
subject to waiver, estoppel and equi-
table tolling.

(d) The first day counted shall be the
day after the event from which the
time period begins to run and the last
day of the period shall be included, un-
less it falls on a Saturday, Sunday or
Federal holiday, in which case the pe-
riod shall be extended to include the
next business day.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37661, July 12, 1999]

§ 1614.605 Representation and official
time.

(a) At any stage in the processing of
a complaint, including the counseling
stage § 1614.105, the complainant shall
have the right to be accompanied, rep-
resented, and advised by a representa-
tive of complainant’s choice.

(b) If the complainant is an employee
of the agency, he or she shall have a
reasonable amount of official time, if
otherwise on duty, to prepare the com-
plaint and to respond to agency and
EEOC requests for information. If the
complainant is an employee of the
agency and he designates another em-
ployee of the agency as his or her rep-
resentative, the representative shall
have a reasonable amount of official
time, if otherwise on duty, to prepare
the complaint and respond to agency
and EEOC requests for information.
The agency is not obligated to change
work schedules, incur overtime wages,
or pay travel expenses to facilitate the
choice of a specific representative or to
allow the complainant and representa-
tive to confer. The complainant and
representative, if employed by the
agency and otherwise in a pay status,
shall be on official time, regardless of
their tour of duty, when their presence
is authorized or required by the agency
or the Commission during the inves-
tigation, informal adjustment, or hear-
ing on the complaint.

(c) In cases where the representation
of a complainant or agency would con-
flict with the official or collateral du-
ties of the representative, the Commis-
sion or the agency may, after giving
the representative an opportunity to
respond, disqualify the representative.

(d) Unless the complainant states
otherwise in writing, after the agency
has received written notice of the
name, address and telephone number of
a representative for the complainant,
all official correspondence shall be
with the representative with copies to
the complainant. When the complain-
ant designates an attorney as rep-
resentative, service of all official cor-
respondence shall be made on the at-
torney and the complainant, but time
frames for receipt of materials shall be
computed from the time of receipt by
the attorney. The complainant must
serve all official correspondence on the
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designated representative of the agen-
cy.

(e) The Complainant shall at all
times be responsible for proceeding
with the complaint whether or not he
or she has designated a representative.

(f) Witnesses who are Federal em-
ployees, regardless of their tour of duty
and regardless of whether they are em-
ployed by the respondent agency or
some other Federal agency, shall be in
a duty status when their presence is
authorized or required by Commission
or agency officials in connection with a
complaint.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37661, July 12, 1999]

§ 1614.606 Joint processing and con-
solidation of complaints.

Complaints of discrimination filed by
two or more complainants consisting of
substantially similar allegations of dis-
crimination or relating to the same
matter may be consolidated by the
agency or the Commission for joint
processing after appropriate notifica-
tion to the parties. Two or more com-
plaints of discrimination filed by the
same complainant shall be consoli-
dated by the agency for joint proc-
essing after appropriate notification to
the complainant. When a complaint
has been consolidated with one or more
earlier filed complaints, the agency
shall complete its investigation within
the earlier of 180 days after the filing of
the last complaint or 360 days after the
filing of the original complaint, except
that the complainant may request a
hearing from an administrative judge
on the consolidated complaints any
time after 180 days from the date of the
first filed complaint. Administrative
judges or the Commission may, in their
discretion, consolidate two or more
complaints of discrimination filed by
the same complainant.

[64 FR 37661, July 12, 1999]

§ 1614.607 Delegation of authority.

An agency head may delegate author-
ity under this part, to one or more des-
ignees.

PART 1615—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE EQUAL EMPLOY-
MENT OPPORTUNITY COMMIS-
SION

Sec.
1615.101 Purpose.
1615.102 Application.
1615.103 Definitions.
1615.104–1615.109 [Reserved]
1615.110 Self-evaluation.
1615.111 Notice.
1615.112–1615.129 [Reserved]
1615.130 General prohibitions against dis-

crimination.
1615.131–1615.139 [Reserved]
1615.140 Employment.
1615.141–1615.148 [Reserved]
1615.149 Program accessibility: Discrimina-

tion prohibited.
1615.150 Program accessibility: Existing fa-

cilities.
1615.151 Program accessibility: New con-

struction and alterations.
1615.152–1615.159 [Reserved]
1615.160 Communications.
1615.161–1615.169 [Reserved]
1615.170 Compliance procedures.
1615.171–1615.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 54 FR 22749, May 26, 1989, unless
otherwise noted.

§ 1615.101 Purpose.
The purpose of this part is to effec-

tuate section 119 of the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the United
States Postal Service.

§ 1615.102 Application.
This part applies to all programs or

activities conducted by the Commis-
sion.

§ 1615.103 Definitions.
For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.
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