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JURISDICTION

On August 12, 2008 appellant filed a timely appeal of the Office of Workers’
Compensation Programs’ merit decision dated May 6, 2008. Pursuant to 20 C.F.R. 8§ 501.2(c)
and 501.3, the Board has jurisdiction over the merits of this case.

ISSUE

The issue is whether appellant met her burden of proof in establishing that she sustained a
recurrence of disability on April 3, 2000 causally related to her December 15, 1999 employment
injury.

FACTUAL HISTORY

This case has previously been before the Board. In a February 11, 2003 decision,* the
Board found an unresolved conflict of medical opinion between appellant’s attending physician,
Dr. Charles E. Wilkins Jr., a Board-certified orthopedic surgeon and an Office referral physician,
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on whether appellant’s neck condition on and after December 15, 1999 was causally related to
her accepted cervical strain. The Office undertook further development and referred appellant to
Dr. Menachem M. Meller, a Board-certified orthopedic surgeon, for an impartial medical
examination. By decision dated July 28, 2005, it denied appellant’s claim for a recurrence of
disability based on Dr. Meller’s February 9, 2005 report. Appellant requested an oral hearing
and by decision dated March 1, 2006, the hearing representative affirmed the Office’s decision.
In a decision dated February 1, 2007, the Board found that Dr. Meller did not attribute
appellant’s condition or disability after December 15, 1999 to her accepted cervical strain and
that the weight of the medical evidence did not establish a recurrence of disability. The facts and
the circumstances of the case as set out in the Board’s prior decision are adopted herein by
reference.

On January 31, 2008 appellant requested reconsideration and submitted a factual
statement and a January 30, 2008 report from Dr. Wilkins. She contended that the Office should
have accepted cervical radiculitis as resulting from her employment injury and that Dr. Meller’s
report was not entitled to the weight of the medical opinion evidence. Dr. Wilkins noted
appellant’s history of injury on December 15, 1999 and diagnosed cervical radiculitis through an
electromyelogram on January 27, 2000. He stated that, in April 2000, appellant experienced a
recurrence of radiating right arm pain and that this condition was identical in distribution to her
original presentation. Dr. Wilkins stated that appellant’s recurrence of disability was the direct
result of her December 15, 1999 injury. He opined that appellant’s onset of cervical radiculitis
was distinctly different from ordinary age-related degenerative discogenic change as found by
Dr. Meller. Dr. Wilkins stated that appellant’s absence from work in December 1999 and
April 2000 were the “direct result of the documented attack of cervical radiculitis resulting from
her work-related injury of December [15,] 1999.”

By decision dated May 6, 2008, the Office denied modification of the prior decisions
finding that Dr. Wilkins’ report was not sufficient to overcome the weight accorded Dr. Meller’s
reports as the impartial medical examiner.

LEGAL PRECEDENT

Where an employee claims a recurrence of disability due to an accepted employment-
related injury, he or she has the burden of establishing by the weight of reliable, probative and
substantial evidence that the recurrence of disability is causally related to the original injury.
The burden includes the necessity of furnishing evidence from a qualified physician who, on the
basis of a complete and accurate factual and medical history, concluded that the condition is
causally related to the employment injury. Moreover, sound medical reasoning must support the
physician’s conclusion.?

The medical evidence must demonstrate that the claimed recurrence was caused,
precipitated, accelerated or aggravated by the accepted injury. In this regard, medical evidence
of bridging symptoms between the recurrence of the accepted injury must support the
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physician’s conclusion of a causal relationship. While the opinion of a physician supporting
causal relationship need not be one of absolute medical certainty, the opinion must not be
speculative or equivocal. The opinion should be expressed in terms of a reasonable degree of
medical certainty.’

It is well established that, when a case is referred to an impartial medical specialist for the
purpose of resolving a conflict, the opinion of such specialist, if sufficiently well rationalized and
based on proper factual and medical background must be given special weight.”

ANALYSIS

The Board, previously found that the report of Dr. Meller, a Board-certified orthopedic
surgeon and impartial medical specialist, was entitled to special weight and resolved the conflict
on medical opinion evidence regarding appellant’s alleged recurrence of disability. Appellant
requested reconsideration before the Office and submitted an additional report from Dr.Wilkins,
a Board-certified orthopedic surgeon and her attending physician, who was on one side of the
conflict in medical opinion that Dr. Meller resolved.

Dr. Wilkins opined that appellant’s appropriate diagnosis was cervical radiculopathy
rather than cervical strain and stated that she sustained a recurrence of this condition in
April 2000, which resulted in her disability for work. He disagreed with Dr. Meller’s opinion
that appellant’s condition was age related and opined that an onset of cervical radiculitis was
distinctly different from ordinary age-related degenerative discogenic change.  While
Dr. Wilkins described appellant’s accepted employment injury, his diagnosis and opined that this
condition was due to her employment, he failed to provide the necessary medical reasoning to
explain why his diagnosis of cervical radiculopathy was correct rather than age-related
degeneration as found by Dr. Meller. He also failed to discuss why this condition would recur.
Dr. Wilkins was on one side of the conflict that Dr. Meller resolved. The additional report from
Dr. Wilkins is insufficient to overcome the weight accorded Dr. Meller as the impartial medical
examiner or to create a new conflict.®

CONCLUSION

The Board finds that appellant has failed to meet her burden of proof in establishing that
she sustained a recurrence of disability on April 3, 2000.
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ORDER

IT ISHEREBY ORDERED THAT the May 6, 2008 decision of the Office of Workers’
Compensation Programs is affirmed.
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