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JURISDICTION

On April 6, 2006 appellant filed a timely appeal from the Office of Workers
Compensation Programs’ merit decisions dated February 23 and November 14, 2005 terminating
his compensation benefits. Pursuant to 20 C.F.R. 88 501.2(c) and 501.3, the Board has
jurisdiction over the merits of this case.

ISSUES

The issues are: (1) whether the Office met its burden of proof to terminate appellant’s
compensation benefits effective October 25, 2004; and (2) whether appellant met his burden of
proof to establish that he had any disability or medical condition after October 25, 2004 causally
related to his employment injuries.

FACTUAL HISTORY

On December 30, 2003 appellant, then a 58-year-old motor vehicle operator, filed a
traumatic injury clam alleging that on December 27, 2003 he injured his back in the
performance of his duties. He stopped work on January 2, 2004. The Office accepted the claim



for a lumbar sprain and a cervical sprain and paid appropriate benefits. Appellant returned to
part-time limited duty as a van driver on June 14, 2004.

After his injury, appellant submitted medical reports variously indicating that he was
either totally or partialy disabled. In a February 20, 2004 report, Dr. Richard H. Kaplan, a
Board-certified physiatrist, opined that his history, examination findings and review of magnetic
resonance imaging (MRI) scans and electromyography (EMG) studies were consistent with
lumbosacral radiculopathy and aggravation of underlying degenerative joint disease of the spine.
He noted that appellant remained disabled for hisregular duties.

In a report dated May 13, 2004, Dr. Anthony W. Salem, a Board-certified orthopedic
surgeon and an Office referral physician, provided examination findings and opined that
appellant had no residuals of his December 27, 2003 work injury. He stated that the MRI scan of
the cervical and lumbosacral spine, as well asthe EMG of his cervical spine, showed preexisting
arthritis in the cervical and lumbar spine with no evidence to suggest new damage to appellant’s
spine as a result of his work. Dr. Salem found no objective findings and stated that appellant’s
lack of motion of his cervical and lumbosacral spine was due to illness behavior. He further
opined that he was able to perform his prior job duties without any limitations.

In aJune 9, 2004 report, Dr. Kaplan disagreed with Dr. Salem that appellant could return
to full duty. He opined that he had not recovered from the accepted conditions sustained on
December 27, 2003 and that appellant’s preinjury job required a much heavier physical exertion.
Dr. Kaplan opined, however, that appellant could return to a modified limited-duty motor vehicle
operator position for four hours per day as noted in the employing establishment’s June 3, 2004
job offer. In subsequent reports, he continued to opine that appellant could only work four hours
per day in his modified position and, in a September 29, 2004 report, opined that his ongoing
disability was caused by the aggravation of degenerative joint disease sustained on
December 27, 2003.

The Office determined that there was a conflict in the medical opinion evidence between
Dr. Sdlem and Dr. Kaplan as to whether appellant had any residual disability from his work-
related injury. On July 1, 2004 the Office referred appellant, together with a statement of
accepted facts and the entire case file, to Dr. E. Michael Okin, a Board-certified orthopedic
surgeon, for an independent medical examination in order to resolve the conflict.

In a report dated August 13, 2004, Dr. Okin reviewed the statement of accepted facts
along with the medical evidence of record and presented his examination findings. He diagnosed
resolved lumbosacral spine strain, resolved cervical spine strain and advanced degenerative disc
disease of the lumbar and cervical spine. Dr. Okin opined that appellant did not have residuals
of hiswork-related conditions and that his present symptomatology was based on his preexisting
degenerative disc disease of the cervical spine and lumbosacral spine. He stated that his
underlying disc degenerative disease was initially aggravated by the work-related cervical spine
and lumbosacral spine sprain, which had subsequently resolved. Dr. Okin further explained that
appellant has a chronic degenerative process in his spine and that, based on his history, appellant
would not be able to return to his preinjury work status because of his disc degenerative disease.
A Form OWCP-5c work capacity evaluation sets forth his current restrictions.



By letter dated September 13, 2004, the Office advised appellant of its proposed
termination of his compensation and medical benefits on the grounds that the weight of the
medical evidence, as represented by the report of the impartial medical speciaist, Dr. Okin,
established that he had no residuals from his work-related conditions. He was provided 30 days
to submit additional relevant evidence or argument if he disagreed with the proposed action;
however, no additional evidence or argument was received.

By decision dated October 25, 2004, the Office terminated appellant’s compensation
benefits effective the same date.

In an October 28, 2004 letter, appellant disagreed with the Office’s decision and
requested an oral hearing that was held on July 26, 2005. In an October 5, 2005 report,
Dr. Kaplan described appellant’s symptoms and findings on examination. He stated that, on
December 27, 2003, he sustained an exacerbation of his chronic underlying conditions and
concluded that appellant remained “significantly impacted as aresult of the injuries sustained on
December 27, 2003.” Dr. Kaplan further opined that appellant remained partially disabled.
Appellant also submitted a duplicate report dated July 20, 2004 from Dr. Mahendra C. Shah, an
internist, and duplicate copies of an x-ray report dated October 29, 2002.

By decision dated November 14, 2005, an Office hearing representative affirmed the
Office’s October 25, 2004 decision.

In a January 17, 2006 letter, appellant requested reconsideration. He argued that
Dr. Kaplan's reports of October 5 and November 30, 2005 established continued residual
disability. Appellant further argued that Dr. Okin’s report was not sufficient to carry the weight
of the medical evidence for “the reasons argued at the time of the hearing in this matter.” Ina
November 30, 2005 report, Dr. Kaplan noted that appellant’s clinical findings were unchanged
and that he remained symptomatic as a result of his work injuries. A duplicate copy of
Dr. Kaplan’'s October 5, 2005 report was a so submitted.

By decision dated February 23, 2005, the Office denied modification of its November 14,
2005 decision.

LEGAL PRECEDENT -- ISSUE 1

Once the Office accepts a claim and pays compensation, it bears the burden to justify
modification or termination of benefits.! Having determined that an employee has a disability
causally related to his or her federal employment, the Office may not terminate compensation
without establishing either that the disability has ceased or that it is no longer related to the
employment.? The right to medical benefits for an accepted condition is not limited to the period
of entitlement to compensation for disability.® To terminate authorization for medical treatment,
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the Office must establish that appellant no longer has residuals of an employment-related
condition, which requires further medical treatment.*

Section 8123(a) provides in pertinent part: “If there is a disagreement between the
physician making the examination for the United States and the physician of the employee, the
Secretary shall appoint a third physician who shall make an examination.”® In situations where
there are opposing medical reports of virtually equal weight and rationale and the case is referred
to an impartial medical specialist for the purpose of resolving the conflict, the opinion of such
speciaidt, if sufficiently well rationalized and based on a proper factual background, must be
given special weight.®

ANALYSIS-- ISSUE 1

The Office properly found that a conflict existed in the medical opinion evidence
between appellant’s physician, Dr. Kaplan and the second opinion physician, Dr. Salem, with
regard to whether he had any continuing residuals and disability related to his December 27,
2003 work injury. Dr. Kaplan opined that appellant had not recovered from the accepted
conditions sustained on December 27, 2003 while, Dr. Salem opined that he had no residuals of
his December 27, 2003 work injury. Accordingly, the Office referred him to Dr. Okin to resolve
the conflict.

In areport dated August 13, 2004, Dr. Okin reviewed the evidence of record and reported
his findings upon examination. He opined that appellant had recovered from his work-related
strains. Dr. Okin also noted that he has a preexisting degenerative condition and explained that,
although the preexisting condition was initially aggravated by the work injury, the work injury
had resolved and his present symptomatology was based on his underlying degenerative
condition. He completed a Form OWCP-5c¢, which indicated that appellant’s restrictions were
due to his preexisting underlying degenerative condition.

The Board finds that the Office properly relied on the impartial medical examiner’s
report in determining that appellant’s accepted employment injury had resolved. Dr. Okin's
opinion is sufficiently well rationalized and based upon a proper factual background. He not
only examined appellant, but also reviewed his medical records. Dr. Okin properly explained
that, although he had symptomatology and restrictions, they were attributable to his preexisting
underlying degenerative disc disease, noting that the work-related cervical and lumbosacral spine
sprains had resolved.

Accordingly, the Office properly accorded special weight to the impartial medical
examiner’sfindings. Dr. Kaplan's October 5, 2005 report is insufficient to overcome the weight
given the impartial medical speciaist that the employment-related injuries had resolved without
residuals. Dr. Kaplan essentially reiterated his earlier opinion that appellant sustained an
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exacerbation of his chronic underlying conditions and remained partially disabled, which gave
rise to the conflict resolved by Dr. Okin.

As the weight of the medical evidence establishes that appellant’ s accepted work-related
condition has resolved, the Office properly terminated his wage-loss compensation and medical
benefits.

LEGAL PRECEDENT -- ISSUE 2

After termination or modification of compensation benefits, clearly warranted on the
basis of the evidence, the burden for reinstating benefits shifts to appellant.” In order to prevail,
appellant must establish by the weight of the reliable, probative and substantial evidence that he
had an employment-related disability, which continued after termination of compensation
benefits.

The medical evidence required to establish a causal relationship is rationalized medical
opinion evidence. Rationalized medical opinion evidence is medical evidence, which includes a
physician’s rationalized opinion on the issue of whether there is a causal relationship between he
diagnosed condition and the implicated employment relationship between appellant’ s diagnosed
condition and the implicated employment factors.® The opinion of the physician must be based
on a complete factual and medical background of appellant, must be one of reasonable medical
certainty and must be supported by medical rationale explaining the nature of the relationship
between the diagnosed condition and the specific employment factors identified by appellant.’

ANALYSIS -- |SSUE 2

Subsequent to the Office’s termination of benefits, appellant submitted a November 30,
2005 report from Dr. Kaplan, who indicated that his clinical findings were unchanged. He
reiterated his opinion that he remained symptomatic as aresult of hiswork injuries.

Dr. Okin, the impartial medical examiner, opined that appellant had no work-related
continuing disability as all employment-related conditions had resolved. Dr. Kaplan's report to
the contrary is insufficient to overcome the weight of Dr. Okin's report or to create a new
conflict in the medical evidence. Dr. Kaplan was on one side of the conflict resolved by
Dr. Okin and Dr. Kaplan did not present new findings or rationale to support his opinion.™
Appellant did not submit any other medical evidence sufficient to establish a continuing work-
related condition.
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CONCLUSION

The Board finds that the Office met its burden of proof to terminate appellant’s
compensation benefits effective October 25, 2004. The Board further finds that appellant failed
to meet his burden of proof to establish that he had any employment-related disability or medical
condition after October 25, 2004 causally related to his December 27, 2004 work-related injury.

ORDER

IT IS HEREBY ORDERED THAT the February 23, 2006 and November 14, 2005
decisions of the Office of Workers Compensation Programs are affirmed.

Issued: October 2, 2006
Washington, DC

Alec J. Koromilas, Chief Judge
Employees Compensation Appeals Board

David S. Gerson, Judge
Employees Compensation Appeals Board
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