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JURISDICTION

On April 5, 2004 appellant filed a timely appeal of a merit decision of the Office of
Workers Compensation Programs dated March 18, 2004 which denied his clam for
compensation for intermittent periods between February 1 and 15, 2002. Pursuant to 20 C.F.R.
88 501.2(c) and 501.3, the Board has jurisdiction over the merits of this case.

|SSUE

The issue is whether appellant was totally disabled for work due to his accepted
employment condition for intermittent periods between February 1 and 15, 2002.

FACTUAL HISTORY

Thisis appellant’s second appeal before the Board. In a December 22, 2003 decision, the
Board found that appellant sustained a chronic right-sided L5 and S1 radiculopathy.® The case

! Docket No. 03-120 (issued December 22, 2003). The facts and history of the Board' s decision are incorporated
by reference.



was remanded for development of his periods of disability causally related to his lumbosacral
radiculopathy sustained on November 3, 2001.

On February 5, 2004 the Office notified appellant that it had accepted his claim for
lumbar radiculopathy and requested that he submit a list of time lost from work together with
medical evidence establishing that the time claimed was causaly related to treatment of his
accepted medical condition. Also, by letter dated February 5, 2004, the Office acknowledged
receipt of appellant’s claim for wage loss and leave buy back intermittently for the period
January 22 through February 15, 2002. It requested that he forward objective medica evidence
from his attending physician which showed that he was disabled from performing work during
the intermittent periods he clamed and which contained a rationalized medical opinion
supporting the causal relation of his disability with his November 3, 2001 employment injury.

Appellant submitted a Form CA-7 claim for compensation due to leave without pay
during the period January 23 to February 15, 2002. For this period the Office paid wage-loss
compensation for 64 hours of leave without pay.

A time analysis sheet was submitted which noted that on February 1, 2002 appellant used
eight hours of annual leave and that he canceled physical therapy due to pain in his hip.
Appellant indicated that on February 2, 2002 he took four hours of leave without pay and four
hours of annual leave due to lower back pain. On February 9, 2002 appellant took eight hours of
annual |eave due to back pain, and on February 12, 2002 he used eight hours of sick leave due to
painin hislower back. On February 15, 2002 appellant took four hours of leave without pay and
four hours of annual leave.

On February 12, 2002 the Office explained that appellant was required to provide
evidence demonstrating that he was disabled from work during the claimed period due to his
accepted medical condition. It requested that he provide rationalized medical evidence from his
physician addressing the periods of disability.

Appellant submitted a February 12, 2002 report from Dr. G. Hudson Drakes, an attending
physician Board-certified in physical medicine and rehabilitation. He noted February 12, 2002
as the date of service and addressed appellant’s injury-related symptomatology. Dr. Drakes
noted that the subsequently submitted medical evidence supported that appellant had L5-S1
radiculopathy that was causaly related to his employment. He opined that enough clinical
evidence had been submitted to draw a clear relationship between appellant’s complaints and the
accepted workplace injury. Dr. Drakes noted that appellant described a burning sensation in his
lower back, radiating to his buttock and opined that the pain symptomatology radiating into the
buttocks was strongly suggestive of L5-S1 radiculopathy. Upon examination on November 12,
2001, appellant exhibited tenderness in his lumbosacral facet joints and moderate spasm in the
lumbosacral paraspinal muscles. Subsequent el ectrodiagnostic testing revealed chronic right L5
radiculopathy and some chronic S1 radiculopathy on the right which a November 14, 2001
magnetic resonance imaging (MRI) scan identified as a small residual left lateral disc protrusion
which narrowed the left neural foramen. The specific amount of time appellant was treated and
the question as to whether or not he remained disabled for the entire day was not addressed.



On March 18, 2004 the Office denied wage-loss compensation on February 1, 2002 for
eight hours of annual leave, February 2, 2002 for four hours of annual leave, February 9, 2002
for eight hours of sick leave, February 12, 2002 for eight hours of sick leave and February 15,
2002 for four hours of annual leave. The Office noted that it had paid wage-loss compensation
for four hours on February 15, 2002.

LEGAL PRECEDENT

As used in the Federa Employees Compensation Act,? the term “disability” means
incapacity, because of employment injury, to earn the wages that the employee was receiving at the
time of injury, i.e., aphysical impairment resulting in loss of wage-earning capacity.® Disability is
thus not synonymous with physical impairment, which may or may not result in an incapacity to
earn wages An employee who has a physicad impairment causaly related to his federal
employment, but who nonetheless has the capacity to earn the wages he was receiving at the time
of injury, has no disability as that term is used in the Act and is not entitled to compensation for
loss of wage-earning capacity.” When, however, the medical evidence establishes that the
residuals of an employment injury are such that, from a medical standpoint, they prevent the
employee from continuing in his employment, he is entitled to compensation for any loss of wage-
earning capacity resulting from such incapacity.® Compensation for loss of wage-earning capacity
is based upon loss of the capacity to earn, not upon actual wages lost.”

Whether a particular injury causes an employee to be disabled for employment and the
duration of that disability are medical issues which must be proved by a preponderance of the
reliable, probative and substantial medical evidence® Generaly, findings on examination are
needed to justify a physician’s opinion that an employee is disabled for work. When a physician’s
statements regarding an employee's ability to work consist only of a repetition of the employee’'s
complaints that he or she hurt too much to work, without objective signs of disability being shown,
the physician has not presented a medical opinion on the issue of disability or a basis for payment
of compensation.” The Board will not require the Office to pay compensation for disability in the
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absence of any medica evidence directly addressing the particular period of disability for which
compensation is clamed. To do so would essentidly alow employees to self-certify their
disability and entitlement to compensation.’°

A clamant has the burden of establishing by the weight of the substantial, reliable and
probative evidence that he or she is disabled for the period claimed, and that the disability for
which compensation is claimed is causally related to the accepted injury.** This burden of proof
includes the necessity of furnishing medical evidence from a physician who, on the basis of a
complete and accurate factua and medical history, concludes that the disabling condition is
causally related to the employment injury and supports that conclusion with sound medical
reasoning.”? Causa relationship is a medical issue and can be established only by medical
evidence ™

ANALYSIS

Appellant has not submitted sufficient medical evidence which addresses his total or
partial disability for work and the cause of the disability on the dates and at the times claimed:
February 1, 2002 for eight hours, February 2, 2002 for four hours, February 9, 2002 for eight
hours, February 12, 2002 for eight hours and February 15, 2002 for four hours.

The only medical evidence submitted which coincides with one of these dates is the
February 12, 2002 medical report from Dr. Drakes, who noted the date of service as February 12,
2002, provided the physical findings on examination conducted on November 12, 2001, and
related appellant’ s complaints to his accepted injury. The Board notes, however, that Dr. Drakes
did not specifically address the dates appellant has claimed disability for work or the nature of
any medical disability or services provided on the dates claimed. Therefore, this report is
insufficient to establish that appellant was disabled on the dates claimed due to residuals of his
accepted lumbar radicul opathy.

Appellant has not met his burden of proof to establish his entitlement to wage-loss
compensation for the dates and periods claimed.

CONCLUSION

Appellant has not met his burden of proof to establish that he was totally disabled for
work for the periods February 1, 2002 for eight hours, February 2, 2002 for four hours,
February 9, 2002 for eight hours, February 12, 2002 for eight hours or February 15, 2002 for
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four hours. He did not submit probative medical evidence identifying total disability on these
dates and the time claimed.

ORDER

IT IS HEREBY ORDERED THAT the decison of the Office of Workers
Compensation Programs dated March 18, 2004 is hereby affirmed.

Issued: August 26, 2004
Washington, DC

David S. Gerson

Alternate Member

Willie T.C. Thomas
Alternate Member

Michael E. Groom
Alternate Member



