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The issue is whether the Office of Workers Compensation Programs properly denied
appellant’ s request for reconsideration under 5 U.S.C. § 8128.

This case is before the Board for the third time. In a decision dated July 26, 1989, the
Board affirmed the Office’s October 15, 1988 decision denying appellant’ s request for a hearing
as modified to reflect that it addressed her request for a hearing on the August 26, 1988 decision
by the Office.> The Board remanded the case for the Office to consider appellant’s request for a
hearing on the Office’s August 19, 1988 decision denying her claim for disability beginning
March 12, 1986. In a decision dated July 23, 1998, the Board reversed the Office’s August 9,
1995 decision terminating appellant’s compensation on the grounds that the opinion of the
impartial medical specialist was insufficient to resolve a conflict in medical opinion.?

By decision dated June 2, 2000, the Office terminated appellant’ s compensation effective
that date on the grounds that the weight of the medical evidence, as represented by the opinion of
Dr. Zachary Endress, a Board-certified orthopedic surgeon and impartial medical examiner,
established that she had no further employment-related residual condition or disability.

! Docket No. 89-361 (issued July 26, 1989).
2 Docket No. 96-59 (issued July 23, 1998).

% In a report dated July 8, 1999, Dr. Endress diagnosed degenerative disc disease and a herniated disc causally
related to appellant’'s employment by history and found that she was disabled from work. In a report dated
August 18, 1999, Dr. Endress described objective findings supporting his conclusions. By letter dated December 1,
1999, the Office requested that Dr. Endress review video surveillance of appellant conducted by the employing
establishment and discuss whether it changed his opinion of appellant’s condition. In a report dated February 29,
2000, Dr. Endress opined that appellant could return to her usual employment. He further found, in a supplemental
report dated May 8, 2000, that appellant had no further residuals of her employment-related low back condition or
need for further medical treatment.



In aletter dated June 27, 2000, appellant, through her representative, requested a hearing
and subpoenas of al information relevant to the employing establishment’s investigation of
appellant. On October 31, 2000 the hearing representative denied appellant’s request that
subpoenas be issued to the employing establishment.

By decision dated February 6, 2001, the hearing representative affirmed the Office's
June 2, 2000 decision terminating appellant’s compensation and authorization for medical
treatment. On March 23, 2001 appellant appealed to the Board. In aletter received by the Board
on September 20, 2001, appellant, through her representative, requested that the appea be
dismissed in order for her to pursue reconsideration before the Office. In a letter dated
September 26, 2001, received by the Office on October 10, 2001, appellant requested
reconsideration of her clam. In an order dated October 29, 2001, the Board granted appellant’s
request that her appeal be dismissed.*

In a decision dated Marchl, 2002, the Office denied appellant’s request for
reconsideration on the grounds that the evidence submitted was irrelevant and, thus, insufficient
to warrant review of its prior merit decision.

The Board finds that the Office properly denied appellant’s request for reconsideration
under section 8128.

The only decision over which the Board has jurisdiction is the Office’s March 1, 2002
decision denying appellant’s request for a review of the merits of the case. Because more than
one year has elapsed between the issuance of the Office’s decision dated February 6, 2001 and
April 4, 2002, the date appellant filed her appeal before the Board, the Board lacks jurisdiction to
review the decision dated February 6, 2001.°

Section 10.606 of the Code of Federal Regulations provides that a claimant may obtain
review of the merits of the clam by: (1) showing that the Office erroneously applied or
interpreted a specific point of law; or (2) advancing a relevant legal argument not previously
considered by the Office; or (3) submitting relevant and pertinent new evidence not previously
considered by the Office.® Section 10.608 provides that when an application for review of the
merits of a claim does not meet at least one of these three requirements, the Office will deny the
application for review without reviewing the merits of the claim.”

In support of her request for reconsideration, appellant submitted copies of the video
surveillance photographs obtained by employing establishment investigators with her own
explanations of the contents. However, the issue of whether appellant has any further
employment-related condition or disability is medical in nature and, therefore, must be resolved

* Order Dismissing Appeal, Docket No. 01-1162 (issued October 29, 2001).
® See 20 C.F.R. §8 501.2(c), 501.3(d).
®20 C.F.R. § 10.606(b)(2).

20 C.F.R. § 10.608(h).



by the submission of relevant medical evidence. As discussed above, evidence which does not
address the particular issue involved does not constitute a basis for reopening a case.?

Appellant argued that the impartial medical examiner erred in finding her able to resume
employment based on the videotapes and photographs from the employing establishment rather
than a repeat examination. The Office, however, previously considered and rejected appellant’s
argument. Thus, appellant’s contention is repetitious and insufficient to require a reopening of
the case for amerit review.

As abuse of discretion can generaly only be shown through proof of manifest error,
clearly unreasonable exercise of judgment or actions taken which are contrary to both logic and
probable deductions from known facts.® Appellant has made no such showing here and, thus, the
Board finds that the Office properly denied her application for reconsideration of her claim.

The decision of the Office of Workers Compensation Programs dated March 1, 2002 is
affirmed.
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