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The issues are: (1) whether the Office of Workers Compensation Programs abused its
discretion in refusing to reopen appellant’s claim for a merit review under 5 U.S.C. § 8128(a);
and (2) whether the Office abused its discretion by refusing to reopen appellant’ s case for a merit
review under 5 U.S.C. § 8128(a) on the grounds that appellant’ s request for reconsideration was
untimely filed and failed to present clear evidence of error.

This case has previously been before the Board on appeal. On the previous appeal, the
Board, in a December 22, 1999 decision, affirmed the Office’s September 29, 1997 decision
denying modification of an August 6, 1996 determination that appellant’s October 17, 1995
occupational disease claim was untimely filed pursuant to section 8122(a) of the Federal
Employees Compensation Act. The Board found that appellant was aware or by exercise of
reasonable diligence should have been aware of her injury in 1989. The Board also found that
appellant’ s supervisor did not have actual knowledge of the injury or written notice of the injury
within 30 days. The facts of the case are set forth in that decision.*

On February 2, 2000 appellant filed a petition for reconsideration with the Board. In an
order dated June 12, 2000, the Board denied her request for reconsideration. In an August 8,
2000 letter, appellant requested that the Office reconsider the Board’ s decision.

By decision dated October 17, 2000, the Office denied appellant’s request for a merit
review of her claim on the grounds that it did not raise substantive legal questions or include new
and relevant evidence and thus insufficient to review its prior decision. On February 8, 2001
appellant visited the Office and requested reconsideration. She submitted factual and medical
evidence in support of her request.
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In a February 16, 2001 decision, the Office denied appellant’s request for a merit review
finding her request was untimely filed and failed to establish clear evidence of error. On
April 11, 2001 she requested reconsideration of the Office's decision accompanied by factual
evidence.

By decision dated April 25, 2001, the Office again denied appellant’s request for a merit
review of her claim on the same grounds as in its February 16, 2001 decision.

The Board finds that the Office did not abuse its discretion in refusing to reopen
appellant’s claim for a merit review under 5 U.S.C. § 8128(a).

The Board’ sjurisdiction to consider and decide appeals from final decisions of the Office
extends only to those final decisions issued within one year prior to the filing of the appeal.? As
appellant filed her appeal with the Board on July 23, 2001, the only decisions properly before the
Board are the Office’s October 17, 2000 and February 16 and April 25, 2001 decisions.

To require the Office to reopen a case for merit review under section 8128(a) of the Act,’
the Office's regulations provide that a claimant must: (1) show that the Office erroneously
applied or interpreted a specific point of law; (2) advance a relevant lega argument not
previously considered by the Office; or (3) submit relevant and pertinent new evidence not
previously considered by the Office* To be entitled to a merit review of an Office decision
denying or terminating a benefit, a claimant also must file his or her application for review
within one year of the date of that decision.”> When a claimant fails to meet one of the above
standards, the Office will deny the application for reconsideration without reopening the case for
review of the merits.?

In her August 8, 2000 request for reconsideration, appellant did not raise any new
relevant legal argument or show that the Office erroneously applied or interpreted a specific
point of law. She contended that her mental incompetence prevented her from filing a timely
claim. Evidence that repeats or duplicates evidence already in the case record has no evidentiary
value and does not constitute a basis for reopening the case.” As the Office, previously
considered this argument, it is repetitive in nature and thus insufficient to warrant reopening of

220 C.F.R. §§ 501.2(c), 501.3(d)(2); Oel Noel Lovell, 42 ECAB 537 (1991).

¥5 U.S.C. §8§ 8101-8193. Under section 8128 of the Act, “[t]he Secretary of Labor may review an award for or
against payment of compensation at any time on her own motion or on application.” 5U.S.C. § 8128(a).
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appellant’s claim on the merits® Appellant also did not submit any relevant and pertinent new
evidence with her request for reconsideration.’

Inasmuch as appellant has falled to show that the Office erroneously applied or
interpreted a point of law, to advance a relevant argument not previously considered by the
Office or to submit relevant and pertinent new evidence not previously considered by the Office,
the Office properly refused to reopen appellant’s claim for areview on the merits.

The Board further finds that the Office did not abuse its discretion by refusing to reopen
appellant’s case for a merit review under 5 U.S.C. § 8128(a) on the grounds that appellant’s
request for reconsideration was untimely filed and failed to present clear evidence of error.

Section 8128(a) of the Act™® does not entitle a claimant to a review of an Office decision
as a matter of right* The Office, through its regulations, has imposed limitations on the
exercise of its discretionary authority under 5 U.S.C. § 8128(a). As one such limitation, the
Office has stated that it will not review a decision denying or terminating a benefit unless the
application for review is filed within one year of the date of that decision.’* The Board has
found that the imposition of this one-year time limitation does not constitute an abuse of the
discretionary authority granted the Office under 5 U.S.C. § 8128(a).*

In this case, the Office properly determined that appellant failed to file a timely
application for review. In implementing the one-year time limitation, the Office’'s procedures
provide that the one-year time limitation period for requesting reconsideration begins on the date
of the original Office decision. However, aright to reconsideration within one year accompanies
any subsequent merit decision on the issues.'*

The last merit decision in this case was issued by the Board on December 22, 1999,
wherein the Board affirmed the Office’s September 29, 1997 decision denying modification of
its August 6, 1996 decision determination that appellant’s October 17, 1995 occupational disease
clam was untimely filed. Since appellant’'s February 8 and April 11, 2001 requests for
reconsideration were made outside the one-year time limitation, the Board finds that they were
untimely filed.

8 James A. England, 47 ECAB 115, 119 (1995).

° The Board notes that appellant stated that she submitted an updated report from Dr. Robert C. Potts, a Board-
certified psychiatrist, a statement from another physician indicating that she was mentally incapable of filing aclaim
until 1995 and a copy of section 8122 of the Act accompanied her request for reconsideration. However, the record
does not indicate that this evidence accompanied appellant’ s request.
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In those cases where a request for reconsideration is not timely filed, the Board has held,
however, that the Office must nevertheless undertake a limited review of the case to determine
whether there is clear evidence of error pursuant to the untimely request.® Office procedures
state that the Office will reopen a claimant’s case for merit review, notwithstanding the one-year
filing limitation set forth in 20 C.F.R. § 10.607(a), if the claimant’s application for review shows
“clear evidence of error” on the part of the Office.*®

To establish clear evidence of error, a clamant must submit evidence relevant to the
issue, which was decided by the Office.'” The evidence must be positive, precise and explicit
and must be manifested on its face that the Office committed an error.®* Evidence which does
not raise a substantial question concerning the correctness of the Office’s decision is insufficient
to establish clear evidence of error.’® It is not enough merely to show that the evidence could be
construed so as to produce a contrary conclusion.® This entails alimited review by the Office of
how the evidence submitted with the reconsideration request bears on the evidence previously of
record and whether the new evidence demonstrates clear error on the part of the Office® To
show clear evidence of error, the evidence submitted must not only be of sufficient probative
value to create a conflict in medical opinion or establish a clear procedural error, but must be of
sufficient probative value to prima facie shift the weight of the evidence in favor of the claimant
and raise a substantial question as to the correctness of the Office decision.?? The Board makes
an independent determination of whether a claimant has submitted clear evidence of error on the
part of the Office such that the Office abused its discretion in denying merit review in the face of
such evidence.”

The issue for purposes of establishing clear evidence of error in this case is whether
appellant has submitted sufficient evidence establishing that her October 17, 1995 occupational
disease claim was timely filed.

In support of her requests for reconsideration, appellant submitted medical treatment
notes from the employing establishment covering the period June 4 through July 26, 1993. The
medical treatment notes were previously of record and considered by the Office. Evidence
previously of record or which does not address the pertinent issue of causation does not

15 Gregory Griffin, 41 ECAB 186 (1989), petition for recon. denied, 41 ECAB 458 (1990).

¢ Federal (FECA) Procedure Manual, Part 2 -- Claims, Reconsideration, Chapter 2.1602.3(d) (May 1996); see
also, 20 C.F.R. § 10.607(b).
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constitute a basis for reopening aclaim.?* Therefore, appellant has not established clear evidence
of error.

Appellant submitted a copy of a July2, 1996 decison of the Socia Security
Administration. Although this agency found her to be disabled and entitled to benefits due to her
emotional condition, its decision is of limited probative value in this case as the findings of an
administrative agency with respect to entitlement to benefits under a specific statutory authority
is not determinative of disability and entitlement to compensation under the Act.”

In seeking to justify her delay in filing a claim, appellant asserted in her requests for
reconsideration that she was mentally incompetent due to her emotional condition and that her
delay in filing her claim should be excused. In pertinent part, section 8122(d)(2) of the Act
provides that the time limitation of section 8122(a) does not “run against an incompetent
individual while he isincompetent and has no duly appointed legal representative.”® The Board
has held that it is appellant’s burden to show that she was incompetent for a given period by
submitting medical evidence stating that her condition was such that she was not capable of
filling out a form or of otherwise furnishing the relatively simple information necessary for
satisfying the limitation requirements.’

Among the additional medical evidence submitted by appellant, a July 20, 2000 report of
Dr. Gregory Montoya, a Board-certified psychiatrist, indicated that appellant was not
mentally/emotionally able to file a claim until March 27, 1995, the date when necessary
medi cations were prescribed to stabilize her condition so that she could function normally in her
environment. A January 18, 2001 report of Dr. Robert C. Potts, a Board-certified psychiatrist,
revedled that he treated appellant in the 1990s. Dr. Potts stated that appellant was too
disorganized and that her ability to function was severely impaired which rendered her unable to
file her claim in a timely manner. Drs. Montoya and Potts did not provide any explanation for
their statements and such an unexplained comment would not clearly show that an error had been
made in the Office’ s prior merit decision.

A December 14, 1992 report of Dr. Edward W. Tobey, a Board-certified psychiatrist,
noted appellant’s complaints of insomnia, her family, medical and social history and his findings
on mental examination. He stated that he did not have a sufficient history to diagnose a
depressive illness and thus diagnosed primary insomnia and prescribed medication. In an
undated report, Dr. Tobey provided his findings on mental examination and a history of medical
treatment he provided appellant. He diagnosed depressive disorder and stated that appellant’s
work activities were not restricted at that time. Dr. Tobey’s reports did not address whether
appellant was unable to timely file her occupational disease due to her mental incompetence and

2 James A. England, supra note 8; Barbara A. Weber, 41 ECAB 163 (1995).

% Daniel Deparini, 44 ECAB 657 (1993) (findings of the Social Security Administration are not determinative of
disability under the Act).

% 5U.S.C. §8122(d)(2).
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are therefore irrelevant. Thus, appellant has failed to establish clear evidence of error in denying
her occupational disease claim.

As appellant has failed to submit clear evidence of error, the Office did not abuse its
discretion in denying further review of the case.

The April 25 and February 16, 2001 and October 17, 2000 decisions of the Office of
Workers Compensation Programs are hereby affirmed.

Dated, Washington, DC
May 9, 2002

Michael J. Walsh
Chairman

Alec J. Koromilas
Member

Willie T.C. Thomas
Alternate Member



