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The issues are: (1) whether the Office of Workers Compensation Programs properly
rescinded its acceptance of appellant’s claim for thoracic outlet syndrome; and (2) whether the
Office properly denied appellant’ s request for authorization of brachial plexus surgery.

The Board finds that the Office properly rescinded its acceptance of appellant’s claim for
thoracic outlet syndrome.

On February 8, 1995 appellant, then a 34-year-old secretary, sustained a fall at work.
The Office initially accepted her claim for rotator cuff tendinitis and cervical, lumbar sprain and
left knee sprains. The Office later accepted right thoracic outlet syndrome due to the February 8,
1995 employment injury. In June 1996 appellant requested authorization for exploratory surgery
of her right brachial plexus with possible rib resection.

By decision dated October 9, 1996, the Office denied appellant’s request for brachial
plexus surgery on the grounds that the medical evidence did not support the need for such
surgery due to an employment-related condition. By decision dated March 18, 1997, an Office
hearing representative set aside the Office’s October 9, 1996 decision and remanded the case to
the Office for further development. She determined that there was a conflict in the medical
evidence regarding whether appellant had thoracic outlet syndrome or brachial plexopathy and
whether the requested brachial plexus surgery was needed for treatment of an employment-
related condition.

By decision dated October 18, 1997, the Office denied appellant’s request for brachial
plexus surgery and rescinded its acceptance of her clam for thoracic outlet syndrome. The
Office based both determinations on the opinion of Dr. Howard Hogshead, the Board-certified
orthopedic surgeon, who served as an impartial medical specialist.

By decision dated April 2, 1998, an Office hearing representative set aside the Office's
October 18, 1997 decision and remanded the case to the Office for further development. She



determined that it was necessary for Dr. Hogshead to provide a supplemental report in support of
his opinion.! By decision dated August 12, 1998, the Office denied appellant’s request for
brachial plexus surgery and rescinded its acceptance of her claim for thoracic outlet syndrome.
The Office based both determinations on the opinion, including supplemental reports, of
Dr. Hogshead. By decisions dated July 2, 1999 and April 20, 2000, the Office affirmed its
August 12, 1998 decision.

The Board has upheld the Office's authority to reopen a claim at any time on its own
motion under section 8128(a) of the Federal Employees Compensation Act and, where
supported by the evidence, set aside or modify a prior decision and issue a new decision.? The
Board has noted, however, that the power to annul an award is not an arbitrary one and that an
award for compensation can be set-aside only in the manner provided by the compensation
statute.® 1t iswell established that once the Office accepts aclaim, it has the burden of justifying
termination or modification of compensation.* This holds true where, as here, the Office later
decides that it has erroneously accepted a claim for compensation. To justify rescission of
acceptance, the Office must establish that its prior acceptance was erroneous based on new or
different evidence or through new legal argument and/or rationale.”

In this case, the Office properly determined that there was a conflict in the medical
opinion between Dr. James M. Hunter, an attending Board-certified surgeon and Dr. Ariel F.
Abud, a Board-certified neurosurgeon to whom the Office referred appellant, regarding whether
appellant had employment-related thoracic outlet syndrome and whether the requested brachial
plexus surgery was needed for treatment of an employment-related condition.® To resolve the
conflict, the Office properly referred appellant, pursuant to section 8123(a) of the Act, to
Dr. Hogshead for an impartial medical examination.’

! The Office hearing representative indicated that Dr. Hogshead should review electrical diagnostic testing from
1995 and 1996. The record contains the results of electromyogram testing from April 1996, which show a right
brachial plexus neuropathy. The record also contains electromyogram and magnetic resonance imaging testing from
mid 1995 which shows normal results.
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® Dr. Abud stated that appellant did not exhibit any weakness in her upper extremities.

" Section 8123(a) of the Act provides in pertinent part: “If there is disagreement between the physician making
the examination for the United States and the physician of the employee, the Secretary shall appoint a third
physician who shall make an examination.” 5 U.S.C. § 8123(a). The Officeinitially referred appellant to Dr. Carlos
Tandron, a Board-certified orthopedic surgeon, for an impartial medical examination. Dr. Tandron indicated that he
was not in a position to evaluate appellant for thoracic outlet syndrome or brachia plexopathy, therefore, the Office
then properly referred appellant to Dr. Hogshead.



The Board finds that the opinion of Dr. Hogshead constitutes sufficient new and different
evidence to justify the Office’s rescission of its acceptance of appellant’s claim for thoracic
outlet syndrome.

In situations where there exist opposing medical reports of virtually equal weight and
rationale and the case is referred to an impartial medical specialist for the purpose of resolving
the conflict, the opinion of such specidlist, if sufficiently well rationalized and based upon a
proper factual background, must be given special weight.® The Board finds that the weight of the
medical evidence, is represented by the thorough, well-rationalized opinion of Dr. Hogshead that
appellant did not sustain thoracic outlet syndrome due to her February 8, 1995 employment
injury.

In reports dated August 25 and 26, 1997, Dr. Hogshead noted that there was no evidence
on physical examination which would support a finding of thoracic outlet syndrome or brachial
plexopathy. He indicated that he would advise against surgery. Dr. Hogshead stated: “[M]y
diagnosis is myofascial pain syndrome, meaning that she is complaining of muscle and fascial
pain for which | have no etiological explanation.” He noted that appellant did not exhibit any
muscle weakness or spasm in her upper extremities. Dr. Hogshead indicated that x-ray testing
did not show any abnormalities of the cervical or right shoulder regions. He stated that
appellant’s history and physical examination findings were not consistent with a plexopathy,
radiculopathy, reflex sympathetic dystrophy or causalgia.

In a report dated June 24, 1998, Dr. Hogshead indicated that the results of June 9, 1998
testing for dermatomal somatosensory evoked response showed completely normal results® He
noted that appellant’s reported pain was not due to thoracic outlet syndrome and indicated that
she could perform her regular job duties. In an accompanying report dated July 17, 1998,
Dr. Hogshead noted the normal diagnostic testing and stated that the requested brachial plexus
surgery was not recommended and would not relieve appellant’s symptoms. In a report dated
August 10, 1998, Dr. Hogshead repeated his opinion that appellant did not have thoracic outlet
syndrome and that the brachial plexus surgery was not recommended.°

The Board finds that the opinion of Dr. Hogshead has reliability, probative value and
convincing quality because it is based on a proper factual and medical history in that he had the
benefit of an accurate and up-to-date statement of accepted facts, provided a thorough factual
and medical history.® Dr. Hogshead provided medical rationale for his opinion by explaining
that his findings on examination and testing did not provide any basis to support a diagnosis of
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° In aletter dated April 29, 1998, Dr. Hogshead stated that he had reviewed the electrical diagnostic testing from
1995 and 1996 and indicated that the testing showed only limited abnormality. He determined that it would be
appropriate to perform new electrical diagnostic testing to evaluate appellant’s condition.

9 He noted that could not say with absolute certainty that appellant's symptoms were not related to the
February 8, 1995 injury. However, he also stated: “The relation of her current symptoms to that injury is based
purely upon her assertion that she did not have problems before that injury and that her problem has been fairly
continuous since that time.”

1 See Melvina Jackson, 38 ECAB 443, 449-50 (1987); Naomi Lilly, 10 ECAB 560, 573 (1957).



thoracic outlet syndrome. He indicated that appellant’s reported pain symptoms could not be
explained by any known medical process. Therefore, his opinion as impartial medical examiner
is sufficient to meet the Office’ s burden of proof.

The Board further finds that the Office properly denied appellant’s request for
authorization of brachial plexus surgery.

Section 8103(a) of the Act states in pertinent part: “The United States shall furnish to an
employee, who is injured while in the performance of duty, the services, appliances and supplies
prescribed or recommended by a qualified physician, which the Secretary of Labor considers
likely to cure, give relief, reduce the degree or the period of disability, or aid in lessening the
amount of the monthly compensation.”** In order to be entitled to reimbursement of medical
expenses, appellant has the burden of establishing that the expenditures were incurred for
treastment of the effects of an employment-related injury or condition.®* Proof of causal
relationship in a case such as this must include supporting rationalized medical evidence.*

As noted above, the Office properly determined that there was a conflict in the medical
opinion regarding whether the requested brachial plexus surgery was needed for treatment of an
employment-related condition. Moreover, the Office properly referred appellant to
Dr. Hogshead for an impartial medical examination to resolve this conflict. As noted above,
when a case is properly referred to an impartial medical specialist for the purpose of resolving a
conflict, the opinion of such specialigt, if sufficiently well rationalized and based upon a proper
factual background, must be given special weight.™

The Board finds that the weight of the medical evidence is represented by the thorough,
well-rationalized opinion of Dr. Hogshead that appellant did not need brachial plexus surgery for
an employment-related condition. In reports from 1997 and 1998, Dr. Hogshead repeatedly
noted that appellant did not require brachial plexus surgery due to an employment-related
condition. He explained this determination by indicating that the medical evidence did not
support a finding that appellant had any condition of the cervical, thoracic or right upper
extremity regions, which would warrant such surgery. Dr. Hogshead indicated that the findings
upon examination and diagnostic testing with respect to these regions were essentially normal.*

For these reasons, the Office properly denied appellant’s request for authorization of
brachial plexus surgery.

25U.S.C. §8103.
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1 Hogshead noted that appellant’s reported pain symptoms were unexplained and that the requested surgery
would not provide relief.



The April 20, 2000 decision of the Office of Workers Compensation Programs is
affirmed.

Dated, Washington, DC
January 10, 2002

David S. Gerson
Member
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Alternate Member
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