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The issue is whether appellant has greater than a 37 percent loss of use of his|eft leg.

The Office of Workers Compensation Programs accepted that appellant’s August 8,
1989 employment injury, in which he twisted his left knee, resulted in a torn medial meniscus,
for which it authorized surgery that was performed on November 15, 1990. Appellant filed a
claim for a schedule award, and on March 3, 1992 the Office issued a schedule award for a 24
percent permanent loss of use of the left leg.

By letter dated March 28, 1996, the Office authorized the total knee replacement
recommended by appellant’s attending physician, Dr. Gregory S. Maslow. On October 7, 1996
Dr. Maslow performed a total knee arthroplasty. Appellant filed another claim for a schedule
award, and on June 2, 1997 the Office issued a schedule award for an additional 13 percent
permanent loss of use of the left leg, for a total of 37 percent. This award was affirmed by an
Office hearing representative in a decision dated December 24, 1997, and in a September 8, 1998
Office decision issued in response to appellant’ s request for reconsideration.

By letter dated February 9, 1999, appellant requested reconsideration, and submitted a
medical report dated January 21, 1999 from Dr. John Potash concluding that appellant had a 75
percent loss of use of hisleft leg due to a poor result from histotal knee replacement. The Office
referred appellant and his prior medical reports to Dr. Steven Vaentino for a second opinion
evauation of the permanent impairment of his left leg, and in a report dated March 22, 1999,
Dr. Vaentino concluded that appellant had a 37 percent permanent loss of use of hisleft leg, and
an Office medical adviser stated that Dr. Vaentino's report showed a 37 percent impairment of
the left leg for a total knee replacement with a good result. The Office determined that this
report created a conflict of medical opinion with the report of Dr. Potash, and referred appellant,
the case record and a statement of accepted facts to Dr. David R. Pashman to resolve this
conflict. In areport dated June 24, 1999, Dr. Pashman concluded that appellant had a 15 percent
impairment of the whole person due to his left total knee arthroplasty.



By decision dated July 21, 1999, the Office found that appellant had no greater than a 37
percent permanent loss of use of hisleft leg.

The schedule award provision of the Federal Employees Compensation Act' and its
implementing regulation? set forth the number of weeks of compensation payable to employees
sustaining permanent impairment from loss, or loss of use, of specified members or functions of
the body. However, the Act does not specify the manner in which the percentage of loss shall be
determined. For consistent results and to ensure equal justice under the law to all claimants,
good administrative practice necessitates the use of a single set of tables so that there may be
uniform standards applicable to all claimants. The American Medical Association, Guides to the
Evaluation of Permanent Impairment has been adopted by the Office, and the Board has
concurred in such adoption, as an appropriate standard for evaluating schedule losses.

The Board finds that the case is not in posture for a decision.

As found by the Office, there was a conflict of medical opinion on the extent of
appellant’s permanent impairment of the left leg between appellant’s physician, Dr. Potash, and
the Office's referral physician, Dr. Vaentino. To resolve this conflict of medical opinion, the
Office, pursuant to section 8123(a) of the Act,® referred appellant, the case record and a
statement of accepted facts to Dr. Pashman. In a June 24, 1999 report, Dr. Pashman rated
appellant’s permanent impairment of the left leg using the tables of the A.M.A., Guides for gait
derangement® and for loss of motion.® Dr. Pashman did not use the tables of the A.M.A., Guides
that directly address the impairment due to a total knee replacement,” and did not provide any
explanation why these tables were not used. The tables for total knee replacement were used by
the Office in issuing its schedule award for a 37 percent loss of use of the left leg, by Dr. Potash,
by Dr. Vaentino, and by an Office medical adviser reviewing Dr. Vaentino’'s report.

It appears that Dr. Pashman did not use the total knee replacement table because he did
not believe that appellant’s total knee replacement is related to his August 8, 1989 employment
injury. The Board has held, however, that disability resulting from surgery authorized by the
Office is compensable, even if the surgery is not for an employment-related condition.? The case
will be remanded to the Office for procurement of a supplemental opinion from Dr. Pashman
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rating appellant’s permanent loss of use of the left leg using the appropriate tables for a total
knee replacement.’

The decision of the Office of Workers Compensation Programs dated July 21, 1999 is
set aside and the case remanded to the Office for further action consistent with this decision of
the Board.
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