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The issues are: (1) whether appellant met his burden of proof to establish that he
sustained a recurrence of total disability on or after May 29, 1997 due to his employment injury;
and (2) whether the refusal of the Office of Workers Compensation Programs to reopen
appellant’s case for further consideration of the merits of his claim, pursuant to 5 U.S.C.
§ 8128(a), constituted an abuse of discretion.

The Board finds that appellant did not meet his burden of proof to establish that he
sustained a recurrence of total disability on or after May 29, 1997 due to his employment injury.

When an employee, who is disabled from the job he held when injured on account of
employment-related residuals, returns to a light-duty position or the medical evidence of record
establishes that he can perform the light-duty position, the employee has the burden to establish
by the weight of the reliable, probative, and substantial evidence a recurrence of total disability
and show that he cannot perform such light duty. As part of this burden the employee must show
a change in the nature and extent of the injury-related condition or a change in the nature and
extent of the light-duty-job requirements.’

On February 16, 1988 appellant, then a 48-year-old rura carrier, sustained an
employment-related right elbow contusion with post-traumatic radial epicondylitis. The Office
later accepted that appellant sustained an exacerbation of a preexisting depressive disorder due to
thisinjury. Appellant received compensation for periods of disability and returned to light-duty
work for the employing establishment in August 1989. By decision dated June 8, 1993, the
Office terminated appellant’s compensation effective that date on the grounds that the medical
evidence showed he had no employment-related disability after that date. On October 6, 1997
appellant filed a claim alleging that he sustained a recurrence of total disability on May 29, 1997
due to his accepted employment-related emotional condition. By decision dated January 8,
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1998, the Office denied appellant’s claim on the grounds that he did not submit sufficient
medical evidence to establish that he sustained an employment-related recurrence of total
disability on or after May 29, 1997. By decision dated February 2, 1998, the Office denied
appellant’ s request for merit review.

In support of his claim for recurrence of total disability appellant submitted a July 21,
1997 notice of proposed removal from the employing establishment. The proposed removal was
for inability to perform his duties due to the revocation of his driving privileges in connection
with vehicular accidents. Appellant also submitted a May 15, 1997 notice advising him of the
revocation of his driving privileges. He did not, however, submit any medical evidence in
support of his claim for recurrence of total disability and, therefore, the Office properly found
that he had not met his burden of proof to establish that he sustained a recurrence of total
disability on or after May 29, 1997 due to his employment injury. By letter dated November 17,
1997, the Office requested that appellant submit additional factual and medical evidence; the
Office requested that appellant respond within 30 days of its letter.? Appellant did not respond
to the Office’s November 17, 1997 letter within 30 days.>

The Board further finds that the refusal of the Office to reopen appellant’s case for
further consideration of the merits of his claim, pursuant to 5 U.S.C. § 8128(a), did not constitute
an abuse of discretion.

To require the Office to reopen a case for merit review under section 8128(a) of the
Federal Employees Compensation Act,* the Office's regulations provide that a claimant must:
(2) show that the Office erroneously applied or interpreted a point of law; (2) advance a point of
law or a fact not previously considered by the Office; or (3) submit relevant and pertinent
evidence not previously considered by the Office.®> To be entitled to a merit review of an Office
decision denying or terminating a benefit, a claimant also must file his or her application for
review within one year of the date of that decision.® When a claimant fails to meet one of the
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indicated that appellant would submit a report from Dr. Suzanne Hammer, appellant’s attending Board-certified
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February 2, 1998 decision denying appellant’s request for merit review, appellant still had not submitted a report of
Dr. Hammer or any other medical evidence in support of his claim for recurrence of disability.
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above standards, it is a matter of discretion on the part of the Office whether to reopen a case for
further consideration under section 8128(a) of the Act.”

By letter dated January 17, 1998, appellant, through his attorney, requested
reconsideration of his claim. Appellant’s attorney noted that he had previously indicated a report
would be submitted from Dr. Hammer, but no medical evidence was submitted in connection
with appellant’s reconsideration request. As appellant’s claim for recurrence of disability is
medical in nature, the submission of the January 17, 1998 letter is not relevant to the main issue
of the present case and does not require reopening of appellant’s claim for merit review. The
Board has held that the submission of evidence which does not address the particular issue
involved does not constitute a basis for reopening a case.’®

In the present case, appellant has not established that the Office abused its discretion in
its February 2, 1998 decision by denying his request for a review on the merits of its January 8,
1998 decision under section 8128(a) of the Act, because he has failed to show that the Office
erroneously applied or interpreted a point of law, that he advanced a point of law or a fact not
previously considered by the Office or that he submitted relevant and pertinent evidence not
previously considered by the Office.

The decisions of the Office of Workers' Compensation Programs dated February 2 and
January 8, 1998 are affirmed.
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