U. S. DEPARTMENT OF LABOR

Employees’ Compensation Appeals Board

In the Matter of EDWARD W. MALANIAK and U.S. POSTAL SERVICE,
POST OFFICE, Edison, NJ

Docket No. 98-1118; Submitted on the Record;
Issued January 14, 2000

DECISION and ORDER

Before GEORGE E. RIVERS, MICHAEL E. GROOM,
A. PETER KANJORSKI

The issues are: (1) whether the Office of Workers Compensation Programs met its
burden of proof to rescind its acceptance of appellant’s claim for a herniated cervical disc and
dorsal sprain; and (2) whether the refusal of the Office to reopen appellant’s case for further
consideration of the merits of his claim, pursuant to 5 U.S.C. § 8128(a), constituted an abuse of
discretion.

The Board finds that the Office met its burden of proof to rescind its acceptance of
appellant’s claim for a herniated cervical disc and dorsal sprain.

In the present case, appellant, then a 57-year-old letter carrier, filed a traumatic injury
clam (Form CA-1) on July 19, 1996 alleging that he sustained a herniated disc in his neck at
9:30 am. on July 12, 1996. Regarding the cause of the injury, appellant stated, “Bent down to
pick up flats, felt severe pain in upper back down through left arm.” He stopped work on
July 17, 1996. On November 15, 1996 the Office accepted that appellant sustained a herniated
cervical disc and dorsal sprain on July 12, 1996. The Office also authorized a laminectomy
which was performed in August 1996. The Office appears to have accepted appellant’s claim
based on a July 30, 1996 duty status report (Form CA-17) in which an employing establishment
physician indicated that appellant sustained a herniated disc on July 12, 1996. Prior to the
acceptance of appellant’s claim, the record also contained a July 16, 1996 report in which
Dr. Ram S. Setia, an attending Board-certified orthopedic surgeon, indicated that appellant
reported he bent over to put on his socks and started having severe pain in his left shoulder on
July 14, 1996.

! Moreover, the record contained a July 29, 1996 Form CA-17 in which an employing establishment physician
listed a diagnosis of herniated disc but no date of injury and a July 29, 1996 note in which Dr. Setia indicated that
he had treated appellant since July 12, 1996.



By decision dated March 14, 1997, the Office rescinded its acceptance of appellant’s
clam for a herniated cervical disc and dorsal sprain on the grounds that appellant had not
established the fact of injury on July 12, 1996. The Office indicated that the rescission was
supported by new evidence which was not of record at the time appellant’s claim was accepted.
In June 1997 appellant requested reconsideration of the Office’'s March 14, 1997 decision and,
by decision dated September 3, 1997, the Office denied appellant’ s request for a merit review.

The Board has upheld the Office's authority to reopen a claim at any time on its own
motion under section 8128(a) of the Federal Employees Compensation Act and, where
supported by the evidence, set aside or modify a prior decision and issue a new decision.? The
Board has noted, however, that the power to annul an award is not an arbitrary one and that an
award for compensation can only be set aside in the manner provided by the compensation
statute.® 1t iswell established that once the Office accepts aclaim, it has the burden of justifying
termination or modification of compensation.* This holds true where, as here, the Office later
decides that it has erroneously accepted a claim for compensation. To justify rescission of
acceptance, the Office must establish that its prior acceptance was erroneous based on new or
different evidence or through new legal argument and/or rationale.”

An employee who claims benefits under the Act has the burden of establishing the
occurrence of an injury at the time, place and in the manner aleged, by a preponderance of the
reliable, probative and substantial evidence® An injury does not have to be confirmed by
eyewitnesses in order to establish the fact that an employee sustained an injury in the
performance of duty, but the employee's statements must be consistent with the surrounding
facts and circumstances and his or her subsequent course of action.” An employee has not met
his burden of proof of establishing the occurrence of an injury when there are such
inconsistencies in the evidence as to cast serious doubt upon the validity of the claim.® Such
circumstances as late notification of injury, lack of confirmation of injury, continuing to work
without apparent difficulty following the alleged injury and failure to obtain medical treatment
may, if otherwise unexplained, cast sufficient doubt on an employee’s statements in determining
whether a prima facie case has been established.” However, an employee’s statement alleging
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that an injury occurred at a given time and in a given manner is of great probative value and will
stand unless refuted by strong or persuasive evidence.™

The Board notes that the Office presented new evidence which displays such
inconsistencies regarding appellant’s claimed July 12, 1996 injury as to cast serious doubt upon
the validity of the claim. In its March 14, 1997 decision, the Office explained how this new
evidence showed that appellant did not establish the fact of injury on July 12, 1996. Therefore,
the Office presented sufficient new evidence and argument to justify the rescission of its
acceptance of appellant’s claim for a herniated cervical disc and dorsal sprain.

In support of its rescission, the Office presented, for the first time, a July 12, 1996 report
in which a physician a the emergency room of the Hackensack Medical Center indicated that
appellant reported “severe pain in the left upper back, beginning five days ago [July 7, 1996]
after lifting atable 24 hours previously [July 6, 1996].” In another July 12, 1996 document from
the emergency room of the Hackensack Medical Center, appellant reported that he “woke with
pain Monday [July 8, 1996] behind shoulder blade down arm to fingers.” In a report dated
July 14, 1996, a physician at the emergency room of the Hackensack Medical Center indicated
that appellant reported having a “history of a traumatic left elbow pain for the past few days
associated with left shoulder pain. Reports that he works as a mailman and repetitively uses left
arm with recent unusual activity suggesting ‘overuse’ syndrome.”**

The Board notes that these new documents contain sufficient inconsistencies regarding
the date of injury, the date of onset of various symptoms and the cause of injury as to cast doubt
on the validity of appellant’s claim. This new evidence, particularly when viewed in conjunction
with previous evidence,™ shows that appellant did not establish the fact of injury on July 12,
1996 and the Office presented sufficient new evidence and argument to justify the rescission of
its acceptance of appellant’s claim for a herniated cervical disc and dorsal sprain.

The Board further finds that the refusal of the Office to reopen appellant’s case for
further consideration of the merits of his claim, pursuant to 5 U.S.C. § 8128(a), did not constitute
an abuse of discretion.

To require the Office to reopen a case for merit review under section 8128(a) of the
Act,®® the Office's regulations provide that a claimant must: (1) show that the Office
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erroneously applied or interpreted a point of law; (2) advance a point of law or a fact not
previously considered by the Office; or (3) submit relevant and pertinent evidence not previously
considered by the Office.® To be entitled to a merit review of an Office decision denying or
terminating a benefit, a claimant also must file his application for review within one year of the
date of that decision.”® When a claimant fails to meet one of the above standards, it is a matter of
discretion on the part of the Office whether to reopen a case for further consideration under
section 8128(a) of the Act.™®

In support of his June 1997 reconsideration request, appellant submitted a July 30, 1996
report in which Dr. Roy D. Vingan, an attending Board-certified neurosurgeon, indicated that he
reported waking up on July 8, 1996 with cervical discomfort which radiated across his upper
back and which progressed in intensity over the week. He also indicated that appellant reported
experiencing upper left shoulder and arm pain and left index finger numbness when he bent over
at work on July 12, 1996. However, this report only serves to highlight the inconsistencies of
appellant’s claim that he sustained an employment injury in July 12, 1996 in that the report
suggests a nonwork-related genesis on July 8, 1996 for his neck and upper body problems.*’
Therefore, it does not adequately relate to the main issue of the present case, i.e., whether
appellant submitted sufficient evidence to establish the fact of injury on July 12, 1996 as alleged.
The Board has held that the submission of evidence which does not address the particular issue
involved does not constitute a basis for reopening a case.’® Appellant also submitted a May 9,
1997 statement of a coworker and a May 13, 1997 report of a postal inspector, but these
documents also serve to highlight the inconsistencies of appellant’s claim.’® He also submitted
evidence which had previously been considered by the Office. The Board has held that the
submission of evidence which repeats or duplicates evidence already in the case record does not
constitute a basis for reopening a case.’

In the present case, appellant has not established that the Office abused its discretion in
its September 3, 1997 decision by denying his request for areview on the merits of its March 14,
1997 decision under section 8128(a) of the Act, because he has failed to show that the Office
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erroneously applied or interpreted a point of law, that he advanced a point of law or a fact not
previously considered by the Office or that he submitted relevant and pertinent evidence not
previously considered by the Office.

The decisions of the Office of Workers Compensation Programs dated September 3 and
March 14, 1997 are affirmed.
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