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The issues are: (1) whether the Office of Workers Compensation Programs met its
burden of proof in terminating appellant’s compensation effective July 19, 1997; (2) whether
appellant has established a neck or left arm condition as causaly related to her federal
employment; and (3) whether the Office properly determined that appellant’s request for
reconsideration was insufficient to warrant merit review of the claim.

The Office accepted that appellant sustained a median nerve compression in the right arm
causally related to factors of her federal employment as a tax examiner assistant. Appellant
stopped working as of May 1, 1990. By letter dated May 12, 1997, the Office notified appellant
that it proposed to terminate her compensation on the grounds that the weight of the medical
evidence, represented by Dr. Thomas G. Mordick Il, a neurologist serving as a second opinion
physician, established that her employment-related condition had ceased. In a decision dated
June 13, 1997, the Office terminated appellant’s compensation effective July 19, 1997. By
decison dated April 20, 1998, finalized April 21, 1998, an Office hearing representative
affirmed the termination decision. The hearing representative also found that appellant had not
established a neck or left arm condition as causally related to her federal employment. In a
decision dated July 29, 1998, the Office determined that appellant’s request for reconsideration
was not sufficient to warrant reopening the claim for merit review.

The Board has reviewed the record and finds that the Office met its burden to terminate
appellant’s compensation.

Once the Office accepts a claim, it has the burden of justifying termination or
modification of compensation. After it has been determined that an employee has disability



causally related to her employment, the Office may not terminate compensation without
establishing that the disability had ceased or that it was no longer related to the employment.*

In a report dated March 5, 1997, Dr. Mordick, the second opinion referral neurologist,
provided a history and results on examination. He indicated that an electromyogram (EMG) and
a functional capacity evaluation (FCE) would be performed and then he would submit a
supplemental report. In areport dated March 26, 1997, Dr. Mordick noted that the EMG showed
no evidence of nerve compression or myopathic disorder. He also noted that the functional
capacity evaluation demonstrated a lack of effort by appellant and recommendations for work
restrictions could not be made based on the FCE. Dr. Mordick stated that, while appellant
complained of bilateral hand pain, there were no objective findings to provide a diagnosis. He
recommended that, based on the lack of objective findings and failure to comply with the FCE,
appellant be returned to regular duty.

The reports of Dr. Mordick support a finding that the employment-related condition had
ceased. He found no objective evidence of any continuing nerve compression. On the other
hand, appellant did not submit probative medical evidence demonstrating a continuing
employment-related condition. In a treatment note dated April 25, 1997, Dr. Kasiel Steinhardt,
an orthopedic surgeon, provided results on examination, noting some tenderness on the left
lateral epicondyle, left suprascapular region and volar aspect of both forearms. Dr. Steinhardt
did not discuss the accepted employment injury of right median nerve compression or provide an
opinion as to causal relationship between a diagnosed condition and federal employment. The
Office advised appellant in the May 12, 1997 letter that she could submit relevant medical
evidence, but appellant did not submit contemporaneous medical evidence containing an opinion
supporting a continuing employment-related condition.

The weight of the medical evidence, therefore, rests with Dr. Mordick. It isthe Office's
burden of proof to terminate compensation and the Board finds that the Office met its burden of
proof to terminate compensation as of July 19, 1997.

After termination or modification of benefits, clearly warranted on the basis of the
evidence, the burden for reinstating compensation benefits shifts to appellant. In order to
prevail, appellant must establish by the weight of the reliable, probative and substantial evidence
that she rzlad an employment-related disability which continued after termination of compensation
benefits.

In a report dated July 9, 1997, Dr. Steinhardt stated that appellant’s “symptoms have
been consistent. Y our findings have been consistent. It is consistent with your condition for you
to develop pain with increased use of your fingers and forearm muscles.” He opined that
appellant was unable to perform her normal job duties, thereby rendering her disabled.
Dr. Steinhardt did not provide a diagnosis, nor did he provide an opinion that appellant’s
condition was causally related to her federa employment, with supporting rationale. In the
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absence of a reasoned medical opinion, the Board finds that appellant has not established a
continuing employment-related condition in this case.

The Board further finds that appellant has not established a neck or left arm condition as
causally related to her federal employment.

To establish that an injury was sustained in the performance of duty in an occupational
disease claim, a claimant must submit the following: (1) medical evidence establishing the
presence or existence of the disease or condition for which compensation is claimed; (2) a
factual statement identifying employment factors alleged to have caused or contributed to the
presence or occurrence of the disease or condition; and (3) medical evidence establishing that the
employment factors identified by the claimant were the proximate cause of the condition for
which compensation is claimed or, stated differently, medical evidence establishing that the
diagnosed condition is causally related to the employment factors identified by the claimant.
The evidence required to establish causal relationship is rationalized medical opinion evidence,
based upon a complete and accurate factual and medical background, showing a causal
relationship between the claimed conditions and her federal employment.* Neither the fact that
the condition became manifest during a period of federal employment, nor the belief of appellant
that the condition was caused or aggravated by her federal employment, is sufficient to establish
causal relation.”

As noted by the hearing representative, appellant submitted a July 12, 1990 note from
Dr. Robert L. Horner, an orthopedic surgeon, diagnosing fibromyositis with cervical strain and
stating that this was a “work-related” problem. Dr. Horner provides no medical rationale or
factual background to explain his statement. Medical opinions that are speculative and not
supported by medical rationale are generally entitled to little probative value and are insufficient
to meet appellant’s burden of proof.® The Board finds that the record does not contain a
reasoned medical opinion, based on a complete and accurate background, establishing a neck or
left arm condition causally related to her federal employment.

The Board further finds that the Office properly determined that appellant’s request for
reconsideration was insufficient to warrant merit review of the claim.

To require the Office to reopen a case for merit review under section 8128(a) of the
Federal Employees Compensation Act,’ the Office’s regulations provides that a claimant may
obtain review of the merits of the claim by: (1) showing that the Office erroneously applied or
interpreted a point of law; or (2) advancing a point of law or fact not previously considered by
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the Office; or (3) submitting relevant and pertinent evidence not previously considered by the
Office.® Section 10.138(b)(2) states that any application for review that does not meet at |east
one of the requirements listed in section 10.138(b)(1) will be denied by the Office without
review of the merits of the claim.’

In the present case, appellant did not meet any of the above requirements. She argues
that she submitted new and relevant medical evidence, but the evidence submitted cannot be
considered relevant medical evidence. For example, in areport dated June 9, 1989, Dr. Charles
Boynton did not provide an opinion as to an employment-related condition. An August 1, 1989
report is not signed and does not appear to have been written by a “physician” under the Act.™
None of the evidence submitted constitutes new and relevant evidence with respect to the issues
presented. Appellant’s request for reconsideration did not meet any of the requirements of
section 10.138 and, therefore, the Office properly denied her request without merit review of the
clam.

The decisions of the Office of Workers Compensation Programs dated July 29 and
April 20, 1998, finalized April 21, 1998, are hereby affirmed.

Dated, Washington, DC
December 4, 2000

David S. Gerson
Member

Michael E. Groom
Alternate Member

Vaerie D. Evans-Harrdll
Alternate Member
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