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The issue is whether the Office of Workers Compensation Programs met its burden of
proof to rescind its acceptance of appellant’s claim.

The Board finds that the Office met its burden of proof to rescind its acceptance of
appellant’s claim.

The Board has upheld the Office's authority to reopen a claim at any time on its own
motion under section 8128(a) of the Federal Employees Compensation Act and, where
supported by the evidence, set aside or modify a prior decision and issue a new decision.® The
Board has noted, however, that the power to annul an award is not an arbitrary one and that an
award for compensation can only be set aside in the manner provided by the compensation
statute.® It is well established that once the Office accepts a claim, it has the “burden of
justifying termination or modification of compensation.® This holds true where, as here, the
Office later decides that it has erroneously accepted a clam for compensation. To justify
rescission of acceptance, the Office must establish that its prior acceptance was erroneous based
on new or different evidence or through new legal argument and/or rationale.*

In the present case, the Office accepted that on June 16, 1993 appellant sustained an
employment-related facial stab wound, blunt facial trauma, cervical strain/sprain, multiple
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cervical spine subluxations, cervical myofascitis, left shoulder sprain/strain and a right ankle
fracture. Shortly after arriving at the employing establishment on the morning of June 16, 1993,
appellant was assaulted at her vehicle in the parking lot by Columbus Grisby, an employee with
the dietetic service of the employing establishment.

By decision dated March 7, 1994, the Office rescinded its acceptance of appellant’s
claim. In support of its rescission, the Office raised the legal argument that the injury occurred
due to appellant’s relationship with the assailant rather than factors of her federal employment.
The Office indicated that Professor Larson in his treatise on workers' compensation law, noted,
“When the animosity or dispute that culminates in an assault is imported into the employment
from claimant’s domestic or private life and is not exacerbated by the employment, the assault
does not arise out of the employment under any test.”> The Office noted that in
George A. Fenske, Jr.° the Board had determined that an assailant had gone to the claimant’s
place of employment “for the sole purpose of inflicting injury upon him and not for reasons
connected with his work; the aspect pertaining to the employment was merely coincidental.”’
The Office detailed the factual circumstances of appellant’s relationship with Mr. Grisby and
concluded that the assault was imported into the employment from her private life.

On March 16, 1995 appellant requested reconsideration and submitted a report of contact
with Joe Paez, a recreation therapist; a September 10, 1993 report of contact with a
Ms. Harrison; and a September 29, 1991 memorandum from the employing establishment
concerning management of assault like behavior. The record also contains a March 24, 1995
addendum to appellant’s request for reconsideration from Mr. Brown addressing the knife used
to assault appellant and the place where the assault occurred. By decision dated May 11, 1995,
the Office denied modification of its decisions of September 6 and March 7, 1994.

The Board finds that the Office provided sufficient new legal argument to justify its
rescission of appellant's clam by arguing that appellant’s injury did not occur in the
performance of duty. The Act provides for payment of compensation which occur in the
“performance of duty” and this phrase has been interpreted as being the equivalent of the
commonly found prerequisite in workers' compensation law of “arising out of and in the course
of employment.”® The Board has held that when animosity or dispute which culminates in an
assault is imported into the employment from a claimant’s domestic or private life, the assault
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does not arise out of employment.” The Office properly explained why the animosity which
culminated in the June 16, 1993 assault was imported from appellant’ s private life and, therefore,
showed how the factual circumstances conformed to its new legal argument.

The Office explained that the evidence shows that appellant was a cousin of Mr. Grisby
and developed a friendship with him, but that Mr. Grisby developed a personal animosity
towards appellant which led to the June 16, 1993 assault. Appellant noted that she introduced
Mr. Grisby to other family members and took him to church-related functions; she noted that she
helped Mr. Grisby to overcome has substance abuse and emotional problems because she felt a
responsibility to help family members.’® Although appellant apparently met Mr. Grisby when he
was a patient in the employing establishment hospital, there is no indication that appellant’s
performance of her work duties during this period contributed to the occurrence of the assault on
June 16, 1993. Moreover, while Mr. Grisby was also employed at the employing establishment
at the time of the June16, 1993 assault, the record does not contain any evidence that
employment factors, such as a dispute over the performance of employment duties, contributed
to the assault.** Appellant worked in Building 300 of the recreational therapy division and Mr.
Grisby worked in Building 215 of the dietetic service division and it does not appear that the
respective positions of appellant and Mr. Grisby required them to be in contact with each other at
the employing establishment.

The Office properly noted that the record contains extensive evidence which supports the
finding that, despite appellant’s commendable efforts to help him, Mr. Grisby developed a
persona animosity towards appellant which culminated in the June 16, 1993 assault. In areport
of contact dated April 28, 1993, appellant indicated that in March 1993 “unfortunate incidents
occurred” outside of the employing establishment premises with respect to Mr. Grisby. She
indicated that she considered the matter to be a “personal family matter.” In a statement
completed in June 1993, an employing establishment employee indicated that Mr. Grisby
reported to him on June 3, 1993 that he was angry with appellant for a perceived “ estrangement”
in their friendship and that he hoped he would not “get physical” with her. Appellant reported
that in early June 1993 Mr. Grisby assaulted her at her home by pinning her to the floor and
threatening her with a knife while stating “I [alm going out and you [a]re going out with me.”
Appellant noted that she did not press charges against Mr. Grisby and that she did not report the
incident to the employing establishment because she felt it was not work related. 1n addition to
showing that the June 16, 1993 attack occurred due to Mr. Grisby’s personal animosity towards
appellant, these incidents also show that Mr. Grisby was able to confront or attack appellant
outside the work place and highlight the fact that the occurrence of the June 16, 1993 attack at
the employing establishment premises was merely coincidental.
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The decision of the Office of Workers Compensation Programs dated May 11, 1995 is
affirmed.
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