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The issues are: (1) whether the Office of Workers Compensation Programs properly
determined appellant’'s wage-earning capacity based on his actua earnings; (2) whether
appellant sustained a recurrence of disability on October 24, 1996 causally related to his
accepted employment injury; and (3) whether appellant experienced periods of total disability
from June 26 to July 8, 1996 causally related to his accepted employment injury.

The Board has duly reviewed the case on appeal and finds that the Office properly
determined appellant’ s wage-earning capacity based on his actual earnings.

Appellant filed a claim on October 18, 1994 alleging that he injured his lower back lifting
wet linen. Appellant returned to limited duty on November 2, 1994. The Office denied his
claim on December 22, 1994 finding that appellant had not submitted sufficient factual evidence
to meet his burden of proof. Appellant requested a review of the written record on January 25,
1995. By decision dated August 16, 1995, the hearing representative remanded the claim for
further development as an occupational disease claim. The Office accepted appellant’s claim for
recurrent lumbosacral strain and aggravation of degenerative disc disease on December 21, 1995.
The Office stated that appellant was entitled to continuation of pay.

Appellant accepted a limited-duty position on June5, 1996 and returned to work on
June 10, 1996. Appellant filed a notice of recurrence of disability on November 19, 1996
alleging on October 24, 1996 he sustained a recurrence of disability. By decision dated
January 30, 1997, the Office found that appellant’'s actual earnings since June 10, 1996
represented his wage-earning capacity. In a March 5, 1997 decision, the Office found that
appellant was entitled to continuation of pay from October 18 to November 2, 1994 and that the
medical evidence of record was insufficient to establish that he was totally disabled from June 26
to July 8, 1995. By a separate decision dated March 5, 1997, the Office found that appellant had
failed to establish that he sustained a recurrence of disability.



Section 8115 of the Federal Employees Compensation Act,* titled “Determination of
wage-earning capacity,” statesin pertinent part:

“In determining compensation for partial disability, ... the wage-earning capacity
of an employee is determined by his actual earnings if his earnings fairly and
reasonably represent his wage-earning capacity or if the employee has no actual
earnings, his wage-earning capacity as appears reasonable under the
circumstances is determined with due regard to --

(2) the nature of hisinjury;

(2) the degree of physical impairment;

(3) hisusual employment;

(4) hisage;

(5) hisqualifications for other employment;
(6) the availability of suitable employment; an

(7) other factors or circumstances which may affect his wage-earning
capacity in his disabled condition.”

Generally, wages actually earned are the best measure of a wage-earning capacity, and in
the absence of evidence showing they do not fairly and reasonably represent the injured
employee’ s wage-earning capacity, must be accepted as such measure.

In the present case, appellant worked as a modified housekeeping aid from June 10
through October 24, 1996. Appellant’s performance of this position for 90 days is persuasive
evidence that it represents his wage-earning capacity. There is no evidence that this position is
seasonfl, temporary, less than full time, or make-shift work designed for appellant’s particular
needs.

The Board further finds that appellant did not meet his burden of proof in establishing a
recurrence of disability on October 24, 1996 causally related to his accepted employment injury.

When an employee, who is disabled from the job he or she held when injured on account
of employment-related residuals, returns to a light-duty position or the medical evidence of
record establishes that he or she can perform the light-duty position, the employee has the burden
to establish by the weight of the reliable, probative and substantial evidence a recurrence of total
disability and show that he or she cannot perform such light duty. As part of this burden, the
employee must show a change in the nature and extent of the injury-related condition or a
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change in the nature and extent of the light-duty requirements.* Furthermore, appellant has the
burden of establishing by the weight of the substantial, reliable and probative evidence, a causal
relationship between his or her recurrence of disability commencing October 24, 1996 and his
October 18, 1994 employment injury.® This burden includes the necessity of furnishing medical
evidence from a physician who, on the basis of a complete and accurate factua and medical
history, concludes that the disabling condition is causally related to employment factors and
supports that conclusion with sound medical reasoning.’

In support of his claim for a recurrence of total disability on October 24, 1996 appellant
submitted a series of reports from Dr. Stacey J. Schulman, a Board-certified internist. On
September 12, 1996 Dr. Schulman noted appellant’s history of work injury and that appellant felt
his symptoms were related to lifting heavy loads of laundry and folding sheets. She performed a
physical examination and diagnosed low back pain, most likely musculoligamentous in nature.
Dr. Schulman stated, “I feel that it is most likely the patient's symptoms are muscular and
myofascial in nature and related to an overuse type phenomenon with the possibility of an
underlying inflammatory process being much less likely.”

On October 3, 1996 Dr. Schulman again noted that appellant related his symptoms to
work. She did not address any change in appellant’s condition and did not indicate that he was
totally disabled. In a report dated January 7, 1997, Dr. Schulman stated that appellant had
myofascial pain problems involving the lumbar spine, thoracic spine, shoulder girdle and
posterior neck areas. She stated, “He currently is working as a housekeeping aid at the
[employing establishment] and it is felt that his work-related duties which require him to lift and
bend frequently are exacerbating his myofascial pain condition.” Dr. Schulman recommended a
changein position.

As Dr. Schulman did not provide an opinion that appellant’s condition had changed nor
that he was disabled, her reports are not sufficient to meet his burden of proof.

The Board further finds that appellant has not met his burden of proof in establishing that
he was totally disabled from June 26 to July 8, 1995.

Appelant filed a clam for compensation requesting wage-loss compensation on
March 1, 1996. By letter dated January 30, 1997, the Office stated it appeared that appellant was
claming leave buy back from October 18, 1994 through July 8, 1995. The Office stated that
appellant used leave from October 18 through November 2, 1994 and returned to work on
November 3, 1994. The Office stated, “Y ou were digible for continuation of pay (COP) during
that period. Your employer should convert your leave records to reflect COP charges and
reinstated the leave used during that period.” The Office aso denied appellant’s claim for total
disability from June 26 to July 8, 1995. In its March 5, 1997 decision, the Office finalized these
findings.
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The medical evidence addressing appellant’s disability from June 26 to July 8, 1995
consists of reports, from Dr. William C. Carley, a Board-certified family practitioner. On
June 30, 1995 Dr. Carley completed a form report and indicated that appellant was totally
disabled from June 26 to July 3, 1995. This report did not include any opinion explaining how
and why appellant was totally disabled for this period and is insufficient to meet appellant’s
burden of proof.

In a report dated July 3, 1995, Dr. Carley stated that appellant wished to remain on sick
leave for a week pending the Office’'s decision. This report does not support that appellant was
totally disabled for work and indicates that Dr. Carley was merely accommodating appellant’s
wishes rather than independently finding appellant totally disabled.

The Board finds that the Office improperly informed appellant that he was entitled to
continuation of pay for the period from October 18 to November 2, 1994. Appellant’s claim was
accepted as an occupational disease. An employee is not entitled to continuation of pay unless
the employee has sustained a traumatic injury.” As appellant did not sustain a traumatic injury,
the Office should consider the medical evidence and determine whether appellant is entitled to
compensation benefits for any period from October 18 to November 2, 1994.

The decisions of the Office of Workers' Compensation Programs dated January 30 and
March 5, 1997, are hereby affirmed. The March 5, 1997 decision is affirmed in regard to the
period of compensation from June 26 to July 8, 1995 and remanded for further consideration of
appellant’ s right to compensation benefits from October 18 to November 2, 1994.

Dated, Washington, D.C.
April 22, 1999

George E. Rivers
Member

Michael E. Groom
Alternate Member

A. Peter Kanjorski
Alternate Member
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