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The issue is whether the Office of Workers' Compensation Programs properly denied
appellant’s request for reconsideration on the grounds that it was untimely filed and failed to
demonstrate clear evidence of error.

The Board has duly reviewed the record and finds that the Office properly denied
appellant’ s request for reconsideration.

The Board' sjurisdiction to consider and decide appeals from final decisions of the Office
extends only to those final decisions issued within one year prior to the filing of the appea.’ As
appellant filed his appea with the Board on May 10, 1996, the only decision properly before the
Board isthe April 24, 1996 Office decision denying appellant’s application for review.

In the present case, appellant, then a 42-year-old truck driver, filed a traumatic injury
claim (Form CA-1) on February 1, 1990. Appellant alleged that he sustained an exacerbation of
a stomach ulcer in the performance of duty on April 12, 1989. Appellant stated on the claim
form that his general foreman ran up to him and “ started cursing, harassing and threatened bodily
harm.” He indicated that the general foreman continued to follow him through several areas of
the employing establishment. The record contains a witness' statement that the general foreman
approached appellant “with strong language” and followed appellant into the stairwell.
Appellant also submitted medical evidence in support of his claim.

In a decision dated January 27, 1993, the Office denied the claim on the grounds that fact
of injury was not established due to deficiencies in the medical evidence. The Benefits Review
Board affirmed the Office’ s determination in a decision dated August 5, 1994.
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Section 8128(a) of the Federal Employees Compensation Act ? does not entitle a
claimant to a review of an Office decision as a matter of right.®> This section vests the Office
with discretionary authority to determine whether it will review an award for or against
compensation.* The Office, through regulations, has imposed limitations on the exercise of its
discretionary authority under 5 U.S.C. § 8128(a).° As one such limitation, the Office has stated
that it will not review a decision denying or terminating a benefit unless the application for
review is filed within one-year of the date of that decision.’ The Board has found that the
imposition of this one-year limitation does not constitute an abuse of the discretionary authority
granted the Office under 5 U.S.C. § 8128(a).”

In this case, appellant’s request for reconsideration was dated January 22, 1996. Since
thisis more than one year after the January 27, 1993 decision, the request is untimely.

The Board has held, however, that a claimant has a right under 5 U.S.C. § 8128(a) to
secure review of an Office decision upon presentation of new evidence that the decision was
erroneous.® 1n accordance with this holding the Office has stated in its Procedure Manual that it
will reopen a claimant’s case for merit review, notwithstanding the one-year filing limitation set
forthin 20 C.F.R. § 10.138(b)(2), if the claimant’s application for review shows “clear evidence
of error” on the part of the Office.”

The Board has held, however, that a claimant has a right under 5 U.S.C. § 8128(a) to
secure review of an Office decision upon presentation of new evidence that the decision was
erroneous.™® In accordance with this holding, the Office has stated in its procedure manual that it
will reopen a claimant’s case for merit review, notwithstanding the one-year filing limitation set
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considered by the Office; see 20 C.F.R. § 10.138(b)(1).
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forth in 20 C.F.R. 8§ 10.138(b)(2), if the claimant’s application for review shows “clear evidence
of error” on the part of the Office.™

To establish clear evidence of error, a claimant must submit evidence relevant to the
issue which was decided by the Office.® The evidence must be positive, precise and explicit and
must be manifest on its face that the Office committed an error.®* Evidence which does not raise
a substantial question concerning the correctness of the Office’s decision is insufficient to
establish clear evidence of error.** It is not enough merely to show that the evidence could be
construed so as to produce a contrary conclusion.® This entails alimited review by the Office of
how the evidence submitted with the reconsideration request bears on the evidence previously of
record and whether the new evidence demonstrates clear error on the part of the Office® To
show clear evidence of error, the evidence submitted must not only be of sufficient probative
value to create a conflict in medical opinion or establish a clear procedural error, but must be of
sufficient probative value to prima facie shift the weight of the evidence in favor of the claimant
and raise a substantial question as to the correctness of the Office decision.” The Board makes
an independent determination of whether a claimant has submitted clear evidence of error on the
part of the Office such that the Office abused its discretion in denying merit review in the face of
such evidence.™®

In support of his reconsideration request, appellant attempted to submit relevant and
pertinent evidence not previously considered by the Office. Appellant resubmitted a letter from
James H. Billington, The Librarian of Congress to Senator Paul Sarbanes, dated June 6, 1989; a
treatment note dated September 13, 1989; a certificate of visit dated August 21, 1989; a
statement from Charles Edwards dated August 1, 1989; a statement from Calvin Whitehead
dated July 26, 1987; a statement from Barbara Jackson dated July, date illegible, 1989. These
reports and witness statements are repetitious and, therefore, do not offer any relevant
information not already before the Office at the time of its January 27, 1993 decision. Material
which is repetitious or duplicative of that already in the case record has no evidentiary value in
establishing a claim and does not constitute a basis for reopening a case.”® Also submitted was a
copy of the August 5, 1994 Board decision, a copy of aletter from appellant to Mr. Jones dated
June 16, 1992; a letter from appellant to the Board dated June 1, 1993; a copy of a letter from
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appellant to the Board dated December 4, 1995; originals copies of appellant’s application for
review by the Board dated December 4, 1995 and appellant’s October 20, 1995 letter to the
Board with attachments which are duplicates of information previously described. The material
appellant filed before the Board has no evidentiary value in establishing a claim and does not
constitute a basis for reopening a case as the Board's jurisdiction is limited to the record before
the Office at the time the decision is rendered.”

The “new” evidence submitted with the request for reconsideration does not establish
clear evidence of error as it does not raise a substantial question as to the correctness of the
Office’s most recent merit decision and is of insufficient probative value to prima facie shift the
weight of the evidence in favor of appellant’s claim. The new nonevidence appellant submitted
consists of an article entitled “She spoke Volumes,” and two copies of appellant’s original
employee’s statement dated March 10, 1992. The Board notes that the issue in this case is
medical in nature; i.e., the Office’s previous decision found that the medical evidence was
insufficient to support that an exacerbation of appellant’'s stomach ulcer resulted from the
April 12, 1989 stressful event appellant had with his supervisor. Thus, appellant’s employee’s
statement and the copy of the article entitled “ She spoke Volumes,” is not relevant to establish
this claim and, therefore, does not constitute a basis for reopening this case.”

The new medical evidence appellant submitted consists of a treatment note dated
April 23, 1990, which diagnoses depression and anxiety a treatment note dated May 24, 1993,
which recommends appellant to a nutrition consultant a treatment note dated April 19, 1993,
which notes that appellant was hypertensive a prescription from Dr. Colcher a follow-up
instruction sheet dated April 14, 1990 for therapy at the mental hygiene clinic an undated
hypertension research sheet. None of the medical documentation submitted addressed whether
an April 12, 1989 employment incident caused an injury. Thus, this evidence does not pertain to
the relevant issue of the case, i.e, whether appellant has submitted sufficient rationalized
medical evidence to establish that he sustained an employment-related injury. The Board has
held that the submission of evidence which does not address the particular issue involved is of
little probative value.??

As noted above, the clear evidence of error standard is a difficult standard to meet.
Appellant did not submit any probative evidence regarding his clam filed February 1, 1990 and
he has not shown clear evidence of error in the January 27, 1993 Office decision.
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The decision of the Office of Workers Compensation Programs dated April 24, 1996 is
affirmed.

Dated, Washington, D.C.
October 21, 1998

Michael J. Walsh
Chairman

George E. Rivers
Member

David S. Gerson
Member



