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The issue is whether the Office of Workers Compensation Programs, by its January 2,
1996 decision, properly refused to reopen appellant’s case for further review of the merits of his
claim under 5 U.S.C. § 8128(a).

This case has previously been before the Board on appeal. By decision and order dated
January 5, 1995, the Board found that the March 16, 1992 incident occurred as alleged by
appellant, but that the medical evidence was not sufficient to establish that this incident caused a
personal injury.! By letter dated September 12, 1995, appellant requested reconsideration by the
Office and submitted additional evidence. By decision dated September 15, 1995, the Office
found that the additional evidence was repetitious and not sufficient to warrant review of its prior
decisions. Appellant again requested reconsideration by letter dated December 20, 1995, stating
that work factors were established as the cause of his injury, that he received medical treatment,
that the injury was recorded, and that disability retirement had been granted. By decision dated
January 2, 1996, the Office found, “Because your letter neither raised substantive legal questions
nor included new and relevant evidence, it is insufficient to warrant a review of our prior
decision at thistime.”

The only Office decision before the Board on this appeal is the Office’ s January 2, 1996
decision finding that appellant’s application for review was not sufficient to warrant review of its
prior decision. Since thereis no Office decision on the merits of appellant’s claim subsequent to
the Board' s January 5, 1995 decision and order, the Board lacks jurisdiction to review the merits
of appellant’s claim.? The decision issued by the Office on April 14, 1997, which found that
appellant’s January 21, 1997 request for reconsideration was not timely filed and did not show

! Docket No. 94-646.

220 C.F.R. § 501.3(d)(2) requires that an application for review by the Board be filed within one year of the date
of the Office final decision being appealed.



clear evidence of error, is null and void, as it was issued while the case was on appeal before the
Board on the same issue.®

Section 8128(a) of the Federal Employees Compensation Act vests the Office with
discretionary authority to determine whether it will review an award for or against
compensation:

“The Secretary of Labor may review an award for or against payment of
compensation at any time on his own motion or on application. The Secretary, in
accordance with the facts found on review may --

‘(1) end, decrease, or increase the compensation awarded; or
‘(2) award compensation previously refused or discontinued.””

Under 20 C.F.R. § 10.138(b)(1), a claimant may obtain review of the merits of his or her
claim by showing that the Office erroneously applied or interpreted a point of law, by advancing
a point of law or fact not previously considered by the Office, or by submitting relevant and
pertinent evidence not previously considered by the Office. Section 10.138(b)(2) provides that
when an application for review of the merits of a claim does not meet at least one of these
three requirements the Office will deny the application for review without reviewing the merits
of the clam.

In the present case, appellant did not submit any additional evidence with his
December 20, 1995 request for reconsideration. This request also did not show that the Office
erroneously applied or interpreted a point of law, nor did it advance a point of law or fact not
previously considered by the Office. The Office properly refused to reopen appellant’s case for
further review of the merits of hisclaim under 5 U.S.C. § 8128(a).

3 DouglasE. Billings, 41 ECAB 880 (1990).



The decision of the Office of Workers Compensation Programs dated January 2, 1996 is
affirmed.
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