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The issue is whether appellant sustained an injury in the performance of duty, as alleged.

The Board has duly reviewed the case record and finds that appellant has not met his
burden of proof to establish that he sustained an injury in the performance of duty on
September 5, 1995, as alleged.

An employee seeking benefits under the Federal Employees Compensation Act has the
burden of establishing the essential elements of his or her clam including the fact that the
individual is an “employee of the United States’ within the meaning of the Act, that the claim
was filed within the applicable time limitation of the Act, that an injury was sustained in the
performance of duty as alleged and that any disability and/or specific condition for which
compensation is claimed are causally related to the employment injury.’ These are the essential
elements of each and every compensation claim regardless of whether the claim is predicated
upon atraumatic injury or occupational disease.?

To determine whether a federal employee has sustained a traumatic injury in the
performance of duty, it must first be determined whether a “fact of injury” has been established.
First, the employee must submit sufficient evidence to establish that he or she actualy
experienced the employment incident at the time, place and in the manner alleged.® Second, the
employee must submit sufficient evidence, generally only in the form of medical evidence, to
establish that the employment incident caused a personal injury.*
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To establish that an injury occurred as alleged, the injury need not be confirmed by
eyewitnesses, but the employee’s statements must be consistent with the surrounding facts and
circumstances and her subsequent course of action. In determining whether a prima facie case
has been established, such circumstances as late notification of injury, lack of confirmation of
injury, and failure to obtain medical treatment may, if otherwise unexplained, cast serious doubt
on a clamant’s statements. The employee has not met his burden when there are such
inconsistencies in the evidence as to cast serious doubt on the validity of the claim.”> However,
an employee’ s statement that an injury occurred at a given time and in a given manner is of great
probative value and will stand unless refuted by strong or persuasive evidence.®

On May 30, 1995 appellant, then a 46-year-old detention supervisor, filed a claim
alleging that on May 22, 1995 he injured his left leg and lower calf muscle when he struck the
tissue holder that was protruding from the wall in the restroom. He stopped working midday on
May 30, 1995.

Appellant submitted medical evidence to support his claim, consisting of a left lower
extremity venogram dated May 30, 1995 showing clots in the deep venous system, a normal
x-ray dated May 30, 1995, a medical report from Dr. CharlesR. McClave, a Board-certified
internist, dated May 30, 1995, a hospital dismissal summary from Dr. R. Anderson dated June 6,
1995, and a medical report from Dr. Michael Bush, Board-certified in emergency medicine,
dated May 30, 1995. In his May 30, 1995 report, Dr. McClave described appellant’s history of
injury as appellant “banged his calf into a toilet on May 22, 1995 and noticed immediate pain
and swelling.” In his May 30, 1995 report, Dr. Bush described appellant’s history, stating that
appellant bumped into a toilet paper holder one week ago while he was moving and he and his
wife apparently had been moving into a new home.

By decision dated January 24, 1996, the Office denied appellant’s claim, stating that the
evidence of record failed to establish that the injury occurred in the performance of duty.

In the present case, appellant has not submitted sufficient evidence to establish that he
actually experienced the employment incident at the time, place and in the manner alleged.
Although appellant alleges that he injured his leg and left lower calf at work on May 22, 1995,
he did not seek medical attention for over a week. Dr. Bush's statement in his May 30, 1995
report that appellant injured his leg while he was moving into a new home with his wife
contradicts appellant’s assertion that the injury occurred in the performance of duty. In his
May 30, 1995 report, Dr. McClave does not address where appellant’s leg injury occurred. No
other evidence of record addresses the history of appellant’s injury. There is insufficient
evidence which confirms appellant’s assertion that he injured his leg at work and Dr. Bush’'s
report containing the history of appellant’s injury directly contradicts his assertion. On appeal,
appellant alleges that he had two witnesses with knowledge of the employment incident
immediately after it occurred. Appellant did not submit such evidence, nor may the Board
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consider such evidence under its rules for the first time on appeal.” Appellant has not presented
sufficient evidence to establish his claim.

Accordingly, the decision of the Office of Workers Compensation Programs dated
January 24, 1996 is affirmed.
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