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The issues are: (1) whether appellant met his burden of proof to establish that he
sustained an injury to his left knee causally related to his December 14, 1981 employment-
related right knee injury; and (2) whether the Office of Workers Compensation Programs
properly denied appellant’s request for an oral hearing.

On December 14, 1981 appellant, then a 59-year-old crane foreman, sustained a
laceration of the medial meniscus of the right knee and acceleration of degenerative changes of
the right knee in the performance of duty. He underwent surgery on April 8, 1982 and again on
October 6, 1992. Appellant subsequently received two schedule awards, for a 31 percent and 22
percent permanent impairment of the right leg.

In areport dated June 26, 1995, Dr. David D. Book, appellant’s attending Board-certified
orthopedic surgeon, provided findings on examination and the results of x-rays and diagnosed
severe bilateral traumatic arthritis of both knees and recommended that appellant have bilateral
total knee replacements.

By letter dated August 31, 1995, the Office advised Dr. Book that surgery was authorized
for a right knee replacement but stated that surgery could not be authorized for the left knee
absent an explanation showing a causal relationship between the left knee condition and the
accepted 1982 right knee injury.

In a letter dated September 26, 1995, Dr. Book noted that the Office had asked him the
nature of the relationship between appellant’'s left knee degenerative arthritis and his
employment injury to the right knee and he stated, “Actualy, | do not think there is any direct
relationship. Thereis some degree of indirect relationship by the fact that he has had to favor his
right knee through all these years.” He stated that he had reviewed his chart notes from the right
knee injury in 1982 and noted that appellant did not complain of any problems with the left knee



at that time. Dr. Book stated that at the time of the right knee injury the diagnosis was a right
media meniscal laceration.

By decison dated December 15, 1995, the Office denied appellant’s request for
authorization for left knee surgery on the grounds that the medical evidence failed to establish
causal relationship between appellant’s left knee condition and his December 14, 1981
employment injury.

By letter postmarked January 17, 1996, appellant requested an oral hearing before an
Office hearing representative.

By decision dated February 8, 1996, the Office’s Branch of Hearings and Review denied
appellant’s request for an ora hearing on the grounds that his request was not timely made
within the 30 days of the December 15, 1995 decision and that the issue of causal relationship
could be equally well resolved through a reconsideration request and the submission of new
evidence.

The Board finds that appellant has failed to meet his burden of proof to establish that he
sustained an injury to hisleft knee causally related to his December 14, 1981 employment injury.

An award of compensation may not be based on surmise, conjecture, speculation, or
appellant’s belief of causal relationship.® Appellant has the burden of establishing by the weight
of the reliable, probative and substantial evidence that he sustained an injury in the performance
of duty and that his disability was caused or aggravated by his employment.? As part of this
burden, a claimant must present rationalized medical opinion evidence, based on a complete
factual and medical background, showing causal relationship.® The mere manifestation of a
condition during a period of employment does not raise an inference of causal relationship
between the condition and the enployment.* Neither the fact that the condition became apparent
during a period of employment nor appellant’s belief that the employment caused or aggravated
his condition is sufficient to establish causal relationship.”

In this case, appellant sustained a laceration of the medial meniscus of the right knee and
acceleration of degenerative changes of the right knee on December 14, 1981 in the performance
of duty. He subsequently claimed that he sustained a left knee condition which he attributed to
the 1981 injury and he requested authorization for surgery.
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In a report dated June 26, 1995, Dr. Book, provided findings on examination and the
results of x-rays and diagnosed severe bilateral traumatic arthritis of both knees and
recommended that appellant have bilateral total knee replacements.

In a letter dated September 26, 1995, Dr. Book noted that the Office had asked him the
nature of the relationship between appellant’s left knee degenerative arthritis and his
employment injury to the right knee. He stated, “Actually, | do not think there is any direct
relationship. There is some degree of indirect relationship by the fact that he has had to favor his
right knee through all these years.” Dr. Book stated that he had reviewed his chart notes from
the right knee injury in 1982 and noted that appellant did not complain of any problems with the
left knee at that time. As Dr.Book has provided insufficient rationale establishing that
appellant’s left knee condition is causally related to his accepted right knee injury, this report is
not sufficient to discharge appellant’s burden of proof.

The Board further finds that the Office properly denied appellant’s request for a hearing
under section 8124.

Section 8124(b) of the Act provides that, before review under section 8128(a), a claimant
for compensation who is not satisfied with a decision of the Secretary is entitled to a hearing on
his claim on a request made within 30 days after the date of issuance of the decision before a
representative of the Secretary.® As section 8124(b)(1) is unequivocal in setting forth the time
limitation for requesting a hearing, a claimant is not entitled to a hearing as a matter of right
unless the request is made within the requisite 30 days.” As appellant’s request for a hearing was
postmarked January 17, 1996, more than 30 days after the Office’s December 15, 1995 decision,
appellant was not entitled to a hearing as a matter of right. The Office noted that the issue in this
case, causal relationship, could be equally well resolved through a reconsideration request and
the submission of new evidence. Therefore, the Office properly denied appellant’s untimely
request for an oral hearing.

The decisions of the Office of Workers Compensation Programs dated February 8, 1996
and December 15, 1995 are affirmed.

Dated, Washington, D.C.
June 22, 1998
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