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The issues are whether appellant established that his emotional condition was sustained
in the performance of duty and whether the Office of Workers' Compensation Programs properly
denied hisrequest for an oral hearing as untimely.

On August 22, 1995 appellant, then a 44-year-old motor vehicle driver, filed a notice of
occupational disease, claiming that his depression was due to his employment. The employing
establishment controverted the clam and the Office informed appellant in a letter dated
September 20, 1995 that he needed to submit a factual statement describing work factors which
he believed contributed to his condition and a narrative medical report explaining how such work
factors caused his condition.

The record contains a hospital discharge summary from Dr. Steven E. Rubin, a Board-
certified psychiatrist who described appellant’s week-long treatment and diagnosed bipolar and
adjustment disorders, and a medical report from Dr. Bruce Spero, also a psychiatrist, who
diagnosed hepatomegaly (enlargement of the liver).

On November 21, 1995 the Office denied the claim on the grounds that the medical
evidence failed to establish that appellant sustained an emotional condition in the performance of
duty.

In aletter dated December 11, 1995, appellant described incidents at work, which he felt
caused his severe depression and resulted in his hospitalization in August and month long
inpatient psychiatric treatment in October 1995.

The Office advised appellant on February 7, 1996 that his claim had been denied, that his
letter indicated only that the employing establishment “was conducting business differently”
than appellant had previously experienced, and that appellant needed to review his appeal rights.



On March 7, 1996 appellant requested an ora hearing. On April 10, 1995 the Office
denied appellant’s request as untimely filed and determined that the issue in the case could be
equally well addressed by requesting reconsideration and submitting relevant evidence not
previously considered that would establish an injury as alleged.

The Board finds that appellant has not met his burden of proof in establishing that his
diagnosed emotional condition was sustained in the performance of duty.

Under the Federal Employees Compensation Act,' appellant has the burden of
establishing by the weight of the reliable, probative and substantial evidence that the condition
for which he claims compensation was caused or adversely affected by factors of his federa
employment. To establish that he sustained an emotiona condition in the performance of duty,
appellant must submit: (1) factual evidence identifying employment factors or incidents alleged
to have caused or contributed to his condition; (2) medical evidence establishing that he has an
emotional or psychiatric disorder; and (3) rationalized medical opinion evidence establishing that
the identified compensable employment factors are causally related to his emotional condition.?

Workers compensation law does not cover each and every injury or illness that is
somehow related to employment.® There are distinctions regarding the type of work situation
giving rise to an emotional condition that will be covered under the Act.

For example, disability resulting from an employee’'s emotional reaction to his or her
regular or specially assigned duties or to a requirement imposed by the employing establishment
is covered.* However, an employee's emotional reaction to an administrative or personnel
matter is generally not covered,” and disabling conditions caused by an employee's fear of
termination or frustration from lack of promotion are not compensable. In such cases, the
employee’ s feelings are self-generated in that they are not related to assigned duties.’

Nonetheless, if the evidence demonstrates that the employing establishment erred or
acted abusively or unreasonably in the administration of a personnel matter, any physical or
emotional condition arising in reaction to such error or abuse may be covered.” However, a
claimant must support his allegations with probative and reliable evidence; personal perceptions
aone are insufficient to establish an employment-related emotional condition.®
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The initial question is whether appellant has alleged compensable employment factors as
contributing to his condition.® Thus, part of appellant’s burden of proof includes the submission
of a detailed description of the specific employment factors or incidents which appellant believes
caused or adversely affected the condition for which he claims compensation.’® If appellant’s
allegations are not supported by probative and reliable evidence, it is unnecessary to address the
medical evidence.™

In this case, appellant described the following incidents at work: In December 1992 his
supervisor yelled at him for using the supervisor’s truck; his supervisor prevented him from
working desired overtime hours; in March 1992 appellant failed to obtain a higher-paying job; in
October 1994 appellant was counseled about showing another employee how to use the radio;
appellant had an altercation with his supervisor about use of a trailer; in April 1995 appellant
was investigated about missing mail and passed a lie detector test; in July 1995 appellant was
again investigated, failed alie detector test, and was questioned extensively by postal inspectors;
and on his last day at work in August 1995, appellant had a run-in with his supervisor over a
missing registered mail bag.

The Board finds that none of these incidents is a compensable work factor. Appellant’s
reaction to his failure to be promoted is a self-generated feeling not related to any assigned
duties. His supervisors' actions and the investigation of missing mail and other valuables are
administrative and personnel matters that, while generally related to employment, are functions
of the employer and not duties of the employee.

Thus, the Board has held that an employee’s reactions to administrative actions are not
compensable unless the evidence demonstrates error or abuse on the part of the employing
establishment in its administrative capacity.** Here, appellant has submitted no evidence that his
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supervisors erred or acted unreasonably in any of the above incidents. Therefore, the Board
finds that appellant has failed to show any error or abuse on the part of the employing
establishment.™*

While appellant claimed generally that his stress resulted from supervisory harassment at
work, he has not alleged specific instances of harassment. There must be some evidence that
harassment did, in fact, occur. Mere perceptions alone are not compensable™ Therefore, the
Board finds that appellant has not established any compensable work factors under the Act and
thus need not consider the medical evidence.’®

The Board aso finds that the Office properly denied appellant’s request for a hearing as
untimely filed.

The Act is unequivocal that a claimant not satisfied with a decision of the Office has a
right, upon timely request, to a hearing before a representative of the Office.r’ The statutory
right to a hearing pursuant to section 8124(b)(1) follows an initial decision of the Office.'®
Because subsection (b)(1) is unequivocal on the time limitation for requesting a hearing, a
claimant is not entitled to such hearing as a matter of right unless his or her request is made
within the requisite 30 days.*®

The Office's procedures implementing this section of the Act are found in Chapter 2-
1601 of the Federal (FECA) Procedure Manual. The manual provides for a preliminary review
of a case by an Office hearing representative to determine whether the hearing request is timely
and, if not, whether a discretionary hearing should be granted; if the Office declines to grant a
discretionary hearing, the claimant will be advised of the reasons.® The Board has held that the
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only limitation on the Office’s authority is reasonableness,” and that abuse of discretion is
generally shown through proof of manifest error, clearly unreasonable exercise of judgment, or
actions taken which are contrary to both logic and probable deductions from known facts.??

In this case, appellant requested a hearing on March 7, 1996, more than four months after
the November 21, 1995 decision of the Office denying his claim. Attached to the decision was a
statement outlining appellant’s options regarding appeal and explaining clearly that the request
for a hearing must be made within 30 days of the date of the decision. Appellant responded to
the November 21, 1995 decision with a letter dated December 1, 1995, but did not request a
hearing in this letter. Because appellant did not request a hearing until March 7, 1996, well
beyond the 30-day limit, he was not entitled to a hearing as a matter of right.

Nonetheless, even when the hearing request is not timely, the Office has the discretion to
grant a hearing, and must exercise that discretion.”® Here, the Office informed appellant in its
April 10, 1996 decision that it had considered the timeliness matter in relation to the issue
involved and denied appellant’ s hearing request on the basis that additional evidence on whether
appellant’s emotional condition was sustained in the pod could be fully considered through a
request for reconsideration.

In this case, nothing in the record indicates that the Office committed any act in denying
appellant’s hearing request that could be found to be an abuse of discretion. Further, appellant
was advised that he could request reconsideration and submit evidence in support of his claim.
Finally, appellant has offered no explanation for his untimely request or any argument to justify
further discretionary review by the Office®® Thus, the Board finds that the Office properly
denied appellant’ s request for a hearing.
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The November 21 and April 10, 1995 decisions of the Office of Workers Compensation
Programs are affirmed.

Dated, Washington, D.C.
July 13, 1998
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