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Coordinator:
Thank you for standing by. At this time, all lines are in a listen-only mode. After the presentation, we will conduct a question and answer session. Today's conference is being recorded. If you have any objections, you may disconnect at this time. I would now like to turn the meeting over to your host, Mr. Carl Fillichio.
Carl Fillichio:
Thank you very much, operator, and thank you, everybody, for joining us on the call. US Labor Secretary Hilda Solis has some opening remarks and then she's going to turn the call over to Assistant Secretary Phyllis Borzi for a little bit more remarks and to answer your questions. I'm happy now to turn the call over to Secretary Solis.

Hilda Solis:
Good afternoon, everyone. Thank you for joining this call today. Access to affordable health insurance is something that workers and their families need, perhaps now more than ever. But in pursuing affordable coverage, it's critical that both workers and employers that are trying to do the right thing be protected from fraud and abuse in the health care marketplace. Many employers, small businesses especially, want to offer insurance, but are unable to do so because of the high costs that come along with it.

Sometimes businesses and workers are offered arrangements that allow multiple employers to come together and purchase health care coverage. This arrangement is known as MEWAs, pronounced MEWAs, and appear to be an affordable option for many small businesses, but unfortunately the marketplace for multiple employer welfare arrangements is riddled with fraud and abuse and far too often the people who run these companies are nothing more than con-artists.

Today the Department of Labor is proposing new regulations that will hold these companies accountable and allow us to take action when fraud is being committed without restricting the operations of legitimate MEWAs. This is important as the need for workers to assess - access quality affordable health insurance is critical, especially in these tough economic times. It's outrageous that anyone would take advantage of workers and businesses by setting up fraudulent health care arrangements at a time when so many of them are struggling to make ends meet.

Imagine this, if you will. You're loved one is ill or injured and in need of medical treatment. You think you have health insurance, that co- that your cost will be covered, only after the fact do you find out that your health care plan is a scam and that you are on the hook for hundreds, thousands, and even tens of thousands of dollars in medical expenses. Even if you avoid being thrown into crippling debt and are able to settle the matter with your hospital or doctor, your credit could be harmed in the process, not to mention the stress and heartache suffered by you and your family.

Today's proposal will help us better combat fraudulent and grossly mismanaged multiple employer welfare arrangements. It outlines a procedure by which MEWAs must register with the department prior to starting business, it allows us to issue cease and desist orders when fraud and other forms of abuse are detected, and it gives us the authority to seize the assets of suspect companies in order to protect workers and employers.

It is absolutely necessary that we take action to guarantee that all MEWA operators are operating legitimate businesses and that they will deliver the services that they promise to their clients. I look forward to public comments on the pro- today's proposal and I know that with your thoughtful input, we'll be able to craft a final rule that holds MEWA operators accountable while maintaining this important health care option for workers across the country.

It's my pleasure now to turn over the call to my Assistant Secretary Phyllis Borzi.
Phyllis Borzi:
Thank you, Secretary Solis. As the Secretary said, these regulations today cover a variety of areas and are intended really to fill in the gaps that we've had over the years in en- in being able to take action against these fraudulent MEWAs.

Let me just take a minute to explain what a MEWA is. I think if you've read our fact sheet and the other information that we're - that was posted on our Web site today that you probably have a good sense, but let me just take a second.


A MEWA is an arrangement, usually an administrative type arrangement, in which small employers are encouraged to participate. These are usually either members of an association or unrelated small employers. They're marketed as an alternative to traditional health insurance. And the reason that small employers are attracted to them typically is that the operators of these arrangements will argue that they can provide health - comprehensive health benefits to the employers' employees at a more reasonable, affordable cost.

And I want to distinguish between these MEWAs, which are basically association plans in most instances but also can be arrangements that involve a bunch of self-employed individuals or small employers, I want to distinguish them from another kind of plan under ERISA called multiemployer plan. The difference is that multiemployer plans are collectively bargain plans. They too have more than one employer that participates in it, but the unifying factor for multiemployer plans is that they're part of a single bargaining or a series of bargaining agreements.

Now having distinguished them, one of the problems we've had over the years is that the people who put together these MEWAs sometimes represent that they are collectively bargained plans and we call these plans the plans operated by sham unions because they're not real unions.

So what we have are these multiemployer welfare arrangements, they're established to offer health coverage to more than one employers' employees or more than one self-insured individual, and they're marketed, as I said, to small employers typically as a low cost alternative to traditional forms of health insurance.

Now when they're properly operated, they can actually fulfill the promise of providing good health insurance for small employers, particularly employers who have a tough time in their marketplace, in their local marketplace finding insurance. But unfortunately, far too many of these tend to be fraudulent. They become financially unstable and they wind up collecting premiums and then not paying the claims.

The general modus operandi they use is they begin - they often begin to pay the claims, the - particularly the small claims. As time goes by, they pay them in a slower and slower fashion and they drag their feet particularly or don't pay at all the larger claims. By the time the state begin - states begin getting complaints or we get complaints about them, usually the people who have set up these programs have disappeared with the money.

The purpose of the new tools that we have is to allow the Department of Labor, continuing to work closely with the state insurance departments, which we have since ERISA was passed in 1974, the - these tools will give us the ability to get in early and hopefully identify these operations and shut them down either through the cease and desist orders in which we can make sure that they don't enroll new enrollees, if we think they don't have the money to pay for the claims they have, or ultimately to seize whatever assets are there.


So let me quickly tick through the changes that we have and then - that we're proposing today and then I'm happy to take your questions. And I have with me some of my more - my technical staff who could answer any questions that I might not be able to.


So the rules that we are proposing today compo- contain the following components. First of all, there's the MEWA registration and reporting statement. These rules - these proposals expand on the existing rules so that MEWAs will have to register with the Department of Labor before they begin to operate in a state.

We already have an existing reporting form. It's called the M, as in Mary, 1. The M-1 form will - has been substantially revised so that we can collect more information about who the people are that are operating this plan, where the money is held - being held in trust, who the - who's the custodian of the money, and various other operational details.

This, like all the rest of the M-1 forms that we collect, will be posted, it's an electronically filed form, and it's going to be posted on our Web site. This will allow small employers, self-insured individuals, who are approached by these folks marketing these arrangements to go to a single place, our Web site, and see whether they've registered with the Department of Labor as a MEWA. If they haven't, then we certainly strongly suggest that the small employers not sign on to these entities.

So that's the first part. The mea- the MEWA registration and reporting through our M-1 posted, again, on our public Web site. As I said, there are some changes to the M-1 form that we are also proposing to give more robust information about the way these plans are operated and funded.


Another set of changes are changes to our annual reporting requirement, the 5500 form. Again, this gives us more data so that we can be more proactive enforcing these rules for ME- these reporting rules for MEWAs.

Probably the next two tools are really the core of our new enforcement effort. The - because both of these tools are things that the states, many states have had, but the difficulty that we've had is by the time we are able to go into court and get an injunction against these entities, far too often the money is gone, the people have absconded, and millions and millions of claims unpaid or left in their wake.


So the first new tool is a cease and desist order. The Affordable Care Act authorizes the Secretary to issue a cease and desist order without prior notice of a - or hearing. So this tool is limited to when we think, when the Secretary thinks that the conduct of the MEWA is fraudulent, creates an immediate danger to public health, public safety, or welfare, or is causing or can be reasonably expected to cause significant, imminent, and irreparable public injury. The point of this tool is to just freeze everything as it is, to not allow new enrollees to go in so that the state, in conjunction with us, can investigate this - these entities.

The second new tool is a summary seizure order. The act provides for the issuance of a summary seizure order in order to preserve plan assets so we can go in and try to freeze the assets, then we can hold them when the Secretary has probable cause that a MEWA is in - financially has a risk condition. Now this is a tool that under normal circumstances the Secretary would obtain judicial authorization for the use of this tool or ask a court to appoint a receiver, et cetera. But if there is imminent harm, the Secretary can go in, issue this order, and then sub- immediately subsequent get the court to endorse the order.


And of course because of the due process requirements, if either of these things occur, the entity, the person adversely affected by cease and desist order can ask for an administrative hearing to make sure that all their rights are protected. But the goal of all these tools is to allow us to get in early when we suspect or when we know that there's a problem and hopefully reduce the ability of - or the losses that small employers and their employees suffer when these fraudulent MEWAs operate.

So I think with that, we'll take whatever questions.

Coordinator:
Thank you. We will now begin the question and answer session. To ask a question, press star 1. The systems will prompt you to record your name. To withdraw your request, press star 2. Once again, to ask your question, press star 1. One moment please.

Our first question comes from Nellie Bristol of CQ HealthBeat.

Nellie Bristol:
Hi. I was wondering if you have a sense of the proportion of MEWAs, I know you say that it's sort of hard to keep track of them, but the proportion that are fraudulent.
Phyllis Borzi:
Yes. It really is hard to tell. I mean, the only thing I can tell you is to focus a bit on our enforcement statistics. In the last two decades or so, we initiated about 800 civil case and more than 300 criminal investigations. But unfortunately, as I said before, by the time we're able to move in, many of the losses would have already been sustained. But that gives you a sense.

There are, as I recall, less than 450 MEWAs that have registered under our existing rules. Yes, about between 19- between 2006 and 2009, a- we averaged about 257 MEWAs that filed the M-1 form and they covered about 2 million individuals. It's really hard to tell. We think there are probably maybe - well, I shouldn't speculate how many we think that are out there. But this - the number that filed is a relatively small number.

And it's hard to tell the proportion that are fraudulent. It's probably easier to say that we don't know of a whole lot of legitimate ones. But there certainly are some up there - out there and they're large and they're successful.
Nellie Bristol:
Okay. Oh, and you had a funding figure or a figure of monies that you've collected through your enforcement actions and is that - was that fines or what exactly were those?

Phyllis Borzi:
Those were judgments.
Nellie Bristol:
Okay.

Phyllis Borzi:
Those were judgments. The couple that we put in the fact sheet were just two representative ones. The TRG Health Plan, for instance, that was $17.5 million in unpaid medical claims and they - in that case they had diverted millions and millions of these dollars to personal use rather than paying claims. And the other one that we cited in the fact sheet was Employers Mutual, which was - which operated nationwide and that left 27 million in unpaid claims, again, used primarily to feather the nests of the enrollment brokers, the persons who ran the scheme, but not to pay claims.

One of the things that's very interesting about the way these operate is there have been, over the years - and these things, by the way, these entities preceded the enactment of ERISA in 1974. There was multiple employer plans out there even before ERISA was passed in '74. And what happens is as the insurance market gets tighter and tighter for small employers, we see a rise in the number of these entities.

And as states begin to crack down on them, and a number of states have really done a great job, it's sort of like playing Whack-A-Mole with these guys because State A will crack down on them and then they'll pop up in State Z and by the time State Z gets around to closing them down or going after them, they've popped up in yet another state, so it's really hard to get a sense of them.

This TRG one I believe operated in something like 27 states ultimately. So, you know, one state would try to close them down - these tools are national tools, so they will actually be helpful to us because the state - because we con- we will continue to work in partnership with the states.
Nellie Bristol:
Okay. All right, well, can I ask one more? I (don’t) want to...
Phyllis Borzi:
Sure.

Nellie Bristol:
...monopolize, but - oh sorry, well, never mind. Go ahead. The - take somebody else.
Phyllis Borzi:
Okay.

Coordinator:
Melanie Trottman from Wall Street Journal.

Melanie Trottman:
Hi, good afternoon.

Phyllis Borzi:
Hi.

Melanie Trottman:
Can you just sort of clarify for me what enforcement powers the Labor Department has had on a federal level. Or what enforcement pow- or - powers you have now, what lack of...
Phyllis Borzi:
(Unintelligible) ones...
Melanie Trottman:
...enforcement powers...
Phyllis Borzi:
...the new ones.

Melanie Trottman:
What lack of enforcement powers...
Phyllis Borzi:
Yes. It..

Melanie Trottman:
...pre- have prevented you from taking the necessary steps...
Phyllis Borzi:
Right.
Melanie Trottman:
...to shut these things down.

Phyllis Borzi:
Well, until the mid-80s, the department really had - what - until the mid-80s, what would happen is if the states would go after these entities, they would hide behind ERISA and say, oh, we're plans under ERISA, you can't touch us because of ERISA, preempting the state law. So before the 80s, we really had no tools at all because by the time we'd get in, you know, someone would come and complain to us, by the time we'd get in there to see, the money would be gone, and so we had virtually no tools to deal with it.


In the mid-80s, Congress amended the law to make it clear that the states could go after these entities with respect to solvency issues and that we could work together with the states, but still we had no genuine enforcement tools that would enable us to take action absent the state action.

In the late 90s, I guess, was when we first got this requirement, reporting requirement. Was in it '99, I think?

Man:
I think it was ‘96. (Unintelligible).

Phyllis Borzi:
In '96, where we first got this reporting tool where the MEWAs were supposed to - the MEWAs that were plans under ERISA, that were going to claim they were plans under ERISA, were supposed to file with the Department of Labor this form M-1, but that was lacking and, I mean, it certainly didn't give us any ability to go after then in any special way. And in fact, because there were only, you know, roughly 457 of these entities that ever filed, we knew that there were lots more out there because of the work that we were done - doing with the states.

So really, this is the first time we have actual tools to be able to assist small employers and their employees and their families to try to mitigate any losses that might occur when these fraudulent MEWAs are marketed to them.

Melanie Trottman:
Okay. Thank you.

Coordinator:
Next question comes from Tristan Ahtone from Wyoming Public Radio.

Tristan Ahtone:
Hi.
Phyllis Borzi:
Okay.

Tristan Ahtone:
Hi. I'm wondering, since these regulations won't be finalized for quite a while...
Phyllis Borzi:
Right.

Tristan Ahtone:
...what can a typical consumer in a plan today identify it as a MEWA and find out if it will fall under the regulations you're proposing to stay safe until these regulations are passed?

Phyllis Borzi:
You know, that's a great question. Certainly if someone is o- if a consumer is - if the employer or a consumer is offered coverage under an existing MEWA before these new reporting requirements, broadened reporting requirements go in, they can, of course, go to our Web site and see whether this is a MEWA that has reported its existence to the Department of Labor. And that - now remember, what this does is it actually sort of closes the loop because legitimate health insurers will - you will be able to find out about their offerings through healthcare.gov, the ACA Web portal.

So a consumer can look and see whether the coverage is being offered by a legitimate insurance company because they will have, you know, be able to find information about that insurance company on healthcare.gov. If they don't find information there, they can talk to the people in the state, see if the state is aware of it. And they can double-check on our Web site.

But you're absolutely right, until these regulations are finalized, which we expect will be next year, all - this complete Web site tool won't be available because we can't require people to - the new peop- the new broader requirements won't go into effect till we finalize the rule.

Tristan Ahtone:
And what about the - these MEWA hybrid type things that are out here that seem to fall under no jurisdiction, either state of federal?

Man:
They would fall under state jurisdiction.
Phyllis Borzi:
Well, they - if they don't fall under these new - until these new rules go into effect, they do fall under the state jurisdiction.
Tristan Ahtone:
Okay. And my final question is if this will also deal with insolvent or poorly run MEWAs and not just...
Phyllis Borzi:
Yes.

Tristan Ahtone:
...fraudulent.
Phyllis Borzi:
Yes. I mean, that's the idea. You know, I'll give you a little story. From - I've been working with trying to stop these kinds of arrangements for years and years and years and I remember many, many years ago - actually after the '83 amendments, I worked on the congressional staff and I worked on these '83 amendments to give states the power to go after them.


And I used to call the people who put together these MEWAs entrepreneurs, but I would do it with sort of an open air question, you know, quotation marks. And I gave a speech in Chicago to small business people telling them to beware of these things and this one guy got up and was yelling at me and he said, "We're the entrepreneurs. These people are crooks." So I stopped calling them entrepreneurs, the people who put them together.

But the problem is some of them are outright crooks, some of them are just incompetent. There are a number of them, you know, hundreds of them that we've seen which are put together by brokers or other people that have been in the insurance industry and they think they're smarter than the people who run the big insurance companies and the problem is they don't understand how to manage risk.

So some of them are - they're - we consider all of these fraudulent, but some of them are just from the day one, they're designed to be rip-offs and in other cases they're not necessarily designed to be rip-offs at the beginning, but because of the lack of skill and ability at risk management and pricing, they fail because the people who put them together just don't have those skills.
Tristan Ahtone:
Thank you very much.
Coordinator:
Our next question comes from Gloria Towolawi from Workplace Weekly Newsletter.

Gloria Towolawi:
Yes, my question is you made - gave us two examples of two programs. You said the multiple employer coverage and the MEWA. These new regulations, is this focused on the multiple employers coverage or the MEWAs?
Phyllis Borzi:
This is just on...
Gloria Towolawi:
Or they're the same thing?

Phyllis Borzi:
These are on MEWAs. Multiple employer welfare arrangements. And while every one of these MEWAs will be required to register with us, you know, before they begin to operate, the other tools will really only be utilized (in the case of) ones that are not - that are fraudulent.
Gloria Towolawi:
Okay. Yes, because you were saying something like some are the collective bargain arrangement and why the MEWAs are like...
Phyllis Borzi:
Right.

Gloria Towolawi:
...alternative to traditional insurance.

Phyllis Borzi:
Right.

Gloria Towolawi:
I was like thinking, are you talking about two set of groups you are targeting or it's just this - or they are the same thing, multiple employer or MEWAs, they are the same set of people you are targeting?

Phyllis Borzi:
Well, these are all about MEWAs. The only reason I brought up the collectively bargained multiemployer plans is because people get the term - one is called a multiple employer plan, the other is called a multiemployer plan, and people get them confused.

And of course unscrupulous individuals who have tried to set these up and escape from either state or federal regulation have - one of the tools that they've used in the past is to claim that they're collectively bargained because these collectively bargained multiemployer plans are exempt from the MEWA regulations. And so that's what they do. They set up - they pretend to be collectively bargained plans, but they're not really collectively bargained plans. So that's just what I was distinguishing. These are (multiple)...
Gloria Towolawi:
So how do we make the distinction?

Phyllis Borzi:
Pardon me?

Gloria Towolawi:
How do we make the distinction? There are some that are real multiple bargained...
Phyllis Borzi:
Yes.

Gloria Towolawi:
...or, I mean, plan...
Phyllis Borzi:
Well, it - you - what it...
Gloria Towolawi:
...and there are some that are...
Phyllis Borzi:
Right.

Gloria Towolawi:
...that are fraudulent, which are the ones you are trying to target, so how...
Phyllis Borzi:
The fraudulent ones.

Gloria Towolawi:
...do we make the distinction?

Phyllis Borzi:
Well, if you - if somebody approaches you and wants you, if you're a small employer, let's say, and somebody approaches you and says we want you in a plan, you know, we're offering you this health insurance coverage and they claim to be part of a big collectively bargained plan, what you need to do is investigate the union that supposed - the veracity of the union that supposedly is the sponsor of this plan.

And you can easily do that. There are Web sites that will - unions have to be registered at least with the Department of Labor and so you can go to those Web sites within the Department of Labor and see if this is a legitimate union. And that's the way you can distinguish.

But that's just a small part of what goes on here. Most of the time, they're not offering to enroll the employer and its employees in collectively bargained coverage. What they basically say is this is like health insurance or it is health insurance and we'll be able to undercut the premiums you can get in the marketplace.

Gloria Towolawi:
Okay. Another question, you said that these new rules you are - that you are trying to put together is not going to come into effect until the Affordable Care Act becomes - when will it come into effect (because)...
Phyllis Borzi:
Well, under the law what - when these are - we first are required to propose regulations...
Gloria Towolawi:
Okay.

Phyllis Borzi:
...and there will be a public comment period that ends on March 5...
Gloria Towolawi:
Okay.

Phyllis Borzi:
...and any of the people who read these regulations and want to comment in the public comment period can do so. And they can file comments with the - with our agency. We take them electronically, we take them through a variety of ways.

And then when the comment period closes, we have - we're required to go through and read and analyze all the comments and they - then make changes in the rule if the comment - if the comments support changes and then finalize the rule. That's a process that takes a period of months, so that's why we're saying we're proposing them today and it will be at some point later in 2012 that we'll be able to finalize them.

But we think these are a very important set of rules. We're cri- they're critically important to help consumers and employers and even providers because it's the providers who don't get paid when these things go out of business and the consumers are stuck with these big bills. So we think it's really important. It's a high priority for us to finalize them and we'll be working as quickly as possible after the comment period closes on March 5 to get them all done.
Gloria Towolawi:
Okay. Thank you.

Phyllis Borzi:
You're welcome.
Jason Surbey:
Operator, this is Jason Surbey.
Coordinator:
Yes.

Jason Surbey:
Hi, we're going to take a couple more follow ups, I understand there are some follow up questions from some reporters, and we will limit those follow ups to one question apiece, please.

Coordinator:
Thank you. Our next one comes from Nellie Bristol of CQ HealthBeat.
Nellie Bristol:
Hi, can you tell me how these arrangements would be affected by the exchanges? Is there any connection there?

Phyllis Borzi:
No. These are - these would operate outside of the exchanges.
Nellie Bristol:
Would it change the market or the - I mean, are you (hoping)...
Phyllis Borzi:
Well, that's the problem, you see. The - one of the reasons that there is broad-based support from the legitimate insurance companies is that these entities would operate outside of the exchanges and what we're trying to do is make sure that all of the entities, all of the insurance companies and all the insurance - all the entities that provide coverage outside of the exchanges all play by the same rules and that's what this is designed to do in great part.

Coordinator:
Our next question comes from Melanie Trottman of Wall Street Journal.

Melanie Trottman:
Hi, just a follow up. I'm wanting to clarify why the states haven't been able to effectively, you know, regulate these. It - they haven't had the option to (do) (unintelligible).

Phyllis Borzi:
Well, you know, the state tools are the state tools. Each state has different tools.

Melanie Trottman:
Ah.

Phyllis Borzi:
Each state has different priorities. Most of the states, I think do have the cease and desist authority and maybe the seizure authority as well, but the problem we all have, honestly, is figuring out who these entities are, what these MEWA - what, you know, where they are and who's running them and that sort of stuff.


Take the example of if, ,you know, if somebody - here's what happens, how we find out about them. Either somebody goes to a state and says, you know, I haven't - I'm covered by this health insurance plan, but my claims aren't being paid, can you help us. And the state begins to investigate and sometimes if they think it's a MEWA, they'll - not a legitimate insurance company, they'll reach out to us and we'll try, with our regional staff, to try to investigate it as well.

But if you don't know who's the - who's in charge, who's responsible for it, what their address is, where they're doing business, who the custodian bank of these assets are, you have to get all those pieces of information before you can really get started. And so the gathering - during the time in which people are gathering information, these folks have absconded with the money. And they may have already absconded with the money by the time the state gets the first complaint.

So an important part of what our new set of tools is, is this reporting requirement because people will have to tell us. And of course there are penalties for failure, you know, that are basically reporting penalties if they don't tell us. But it will enable us to get a better handle and the states to get a better handle on the existence of these entities in the first place.


So that's the problem. Even with the tools the states currently have, if you don't know how to find these things, you waste a lot of time and during that time people have absconded with the money.

Man:
To a new state.

Coordinator:
We have no further questions in queue.

Jason Surbey:
Hi, operator, thank you very much for organizing this call for us. This is Jason Surbey wrapping up this call. If you have any questions, you may email me or Mike Trupo. Our contact information is on the press advisory as well as the news release that you all have received. Thank you very much.

Coordinator:
This concludes today's conference. Thank you for participating. You may disconnect at this time.

END

