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independence of the compliance officer, we strongly recommend an additional requirement: the
compensation paid to the individual should not be materially affected by any trading resulting
from the transactions that are reviewed.

In addition to providing guidance on the required written policies and procedures, the
Rule also addresses the disclosure the investment manager must make to plan fiduciaries before
authorization for cross-trades is given. This advance disclosure is vitally important as it may be
the only time a plan fiduciary has the opportunity to fully consider whether authorizing the cross-
trades of securities is appropriate for the plan in light of the inherent divided loyalties the
investment manager will have and the difficulty of monitoring these transactions.

Paragraph (a)(3) of the Rule mandates that the advance disclosure to the plan fiduciary
include an explicit". .. statement that any investment manager participating in a cross-trading
program will have a potentially conflicting division of loyalties and responsibilities to the parties
involved in any cross-trade transaction." 72 Fed.Reg. at 6479. We agree with the Department's
requirement and believe it should be strengthened so that the importance of the statement is
unmistakable. We recommend that the Rule be modified to require that the statement about
potential conflicts be prominent and in a bold font sufficiently large (at least 14point) to be
distinguishable from the rest of the text included in the disclosure. In addition, the Department
should consider requiring that the font of the entire statement itself be no less than 12point.

We also suggest that Rule be expanded to address the disclosure required in the annual
written report provided to the plan fiduciaries by the compliance officer. Section 408(g)(19)(I) of
ERISA requires that report to "... notify the plan fiduciary of the plan's right to terminate
participation in the investment manager's cross-trading program at any time." This disclosure,
like the statement required under Paragraph (a)(3) of the Rule, is an important one as it reminds
the plan fiduciaries of their opportunity to opt out of the cross-trading program. We recommend
that this notification be presented in the same way as we proposed with respect to the statement
on the potential conflicting loyalties.

We continue to have significant concerns about the operation of new ERISA Section
408(g)(19) and its potential harm to the plans on which so many workers rely for retirement
security and we urge the Department to consider how it will audit or otherwise monitor
investment managers adopting cross-trading programs.

We hope our comments are helpful and should there be any questions about them, please
do not hesitate to contact me at (202) 637-5907.

Sincerely,

~P)J~
Policy Director
Legislation Department


