


such marriages generally do not have standard documentation, the plan sponsor must
make a decision based on the facts and circumstances presented. If a plan sponsor
determines that a common law marriage existed and provides a surviving spouse benefit,
the plan sponsor should be confident that this decision will not be overturned by a
subsequent QDRO from another spouse.

The Final Regulations Should Include a Good Faith Provision. With respect
to QDROs, plan sponsors are under an extraordinary administrative and fiduciary burden
to ensure that benefits are determined and distributed correctly. Given the number of
potential fact patterns, it is impossible for regulations to predict or address every single
fact pattern. Consequently, a statement in the final regulations that plan sponsors may
make determinations not explicitly illustrated in the examples under a good faith
determination would be extremely helpful.

For example, the final illustration in the interim rule refers to previously assigned
benefits under a 401(k) plan. In the illustration, the domestic relations order fails because
the benefit has already been assigned to another spouse. Presumably, this analysis would
be the same under a defined benefit plan where a domestic relations order assigns a
benefit to a second spouse after the survivor benefit has already been assigned to a first
spouse. Rather than providing examples of every slight variation of fact patterns, the
final regulations should allow plan sponsors to apply a good faith analysis to fact patterns
not explicitly stated in the examples.

Again, we sincerely appreciate the provision of the interim final rule. We

appreciate your consideration of these comments and look forward to continue to
working with you on this issue.

Sincerely,

Randy Johnson Aliya Wong

Vice President Director of Pension Policy
Labor, Immigration & Employee Labor, Immigration & Employee
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