























Schedule C would not require disclosure regarding gifts or entertainment provided as a
part of an overall relationship between the service provider and a third party.

A few examples may illystrate the application of these instructions:

Example 1: Investment manager invests, on a discretionary basis, a portion ol client
plan’s assets in a hedge fund. The hedge fund adviser treats an cmployee of the manager
to lunch or golf soon thereafier to thank the manager for making the investment. The
lunch or golf ouling (assuming more than $50 per event) is reportable because it would
not have been provided had the transaction with the plan not occurred.

Example 2: lnvestment manager invests, on a discretionary basis, assets on behalf of
many plan clients in a hedge fund, The hedge fund adviser sends a holiday basket or
invites the manager Lo a widely-attended holiday party in recognition ol a good
relationship over the years. The basket or party 1s not rcportable. There is no nexus with
any particular plan services.

Example 3: Broker holds widely-attended conference and invites many investment
managers. The investment managers have hoth ERISA and non-ERISA clicnts. The
valuc of the conference would not be reportable indircct compensation to any of the
attendees because the payment is not related to services performed (or any particular
plan. The managers would have been invited to this conference without regard for any
particular plan client.

Even under this analysis, disclosure of items received in connection with a
specific plan under the Proposed Regulation would be unworkable becausc, as noted
generally above, the service provider will not know in advance what non-monetary
compensation it may receive in conncction with services to the plan in the upcoming
year. A general description of the types of gifts or business entertainment that may occur
as a direct result of services provided to the plan should suffice (and indeed is all that is
possible).?’

Similarly, in the context of other non-monetary compensation, such as “[loat™
income, general disclosure should be permitted, because the service provider most likely
would not be able to predict the amount and type of such compensation that might result
from the particular arrangement before the arrangement begins. 1n the context of float
incomg, a potential range of percentages or amounts, rather than specific or estimated
dollar amounts, should suflice.””

# The Department has acknowledged that Form ADV may include such indirect fee information and that
advisers may use Form ADYV to satisfy its obligations in this regard. 72 Ted. Reg. 70990.

" We also support the Proposed Regulation’s autharization of the disclosure of campensation through the
use of formulas, percentages of plan assets or per capita charges. Prop. Reg. §2550.408b-2(cK(ii)(AX2).



Clarification of Disclosurc Obligations in Bundled Arrangements

We urge the Department to clarify the scope of the disclosure obligations that
would be imposed under the Proposed Regulation with respect to a “bundle of scrvices™
described in proposed section 2550.408b-2(c)(1 ) iii)(a)(3). Under this provision, various
parties to the bundled arrangement essentially would disclose their compensation
arrangements through the “service provider offering the bundle of scrvices.” Asa
general matter, we support the use of an “all-in” compensation figure in the bundled
context, and question whether further breakdown of compensation and fees is necessary.
The “all-in” figure represents the amount that the plan will pay for the bundle of services;
therefore, the inclusion of other figures, such as a breakdown of all fees and costs
reflected in the net valye of investment, would likely be confusing to plan fiduciaries if
they interpreted the component fees as addilional fees.!

In the event that the Department retains a disclosure regime that requires
disclosure of both the “all-in™ fee and component fees, however, we urge that the
Department clanfy the application of this provision in particular factual situations. The
scope of the provision and its application to factual contexts are by no means clear, and
raise many unanswered questions. Some of these questions are set forth below, and we
intend to supplement this submission as further issues arise.

For examplc, the application of the provision should be clarified in the “classic”
bundlied services arrangement where the plan recordkeeper offers administrative services
and includes within its investment offerings a variety of investment options. Such
options may be proprietary mutual funds, non-proprictary mutual funds, and a variety of
other types of vehicles, including collective investment trusts, unitized accounts,
insurance products, and separate accounts composed ol a variety of products and
sccurities. To the extent that the recordkeeper includes such offerings on its plaiform, the
recordkeeper will typically have trading arrangements and olher arrangements in place in
order to process purchases, exchanges, and redemptions from the funds. In such
circumstances, it is reasonable to assume that the bundled provider would have access to
disclosure documents prepared by the sponsor of the funds or other otferings, at least to
the extent such disclosure documents arc mandated by existing regulation. On the other
hand, to the extent that the recordkeeper agrees to recordkecp the investment as an
accommodation to the client and has no other relationship with the sponsor of the
offering, the plan sponsor and/or its representatives are in a much better position to
request appropriate disclosures, which often would need to be obtained long before
entering into the bundled relationship with the recordkeeper.

We submit that the recordkeeper’s disclosure responsibilities in this context
should depend upon the naturc of the investment option. I{ the investment option isa
mutual fund, then the recordkeeper’s only disclosure responsibility with respect to the
option should be io provide the responsible plan [iduciary with the mutual fund’s

' At a minimum, the Department should provide a format for disclosurc that precludes the possibility of
“double-counting™ fees and expenses in the bundled context.
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prospectus.”> On the other hand, for investment options other than mutual funds, the
trustee or investment manager of the option, as a plan fiduciary, would have an
independent contract with the responsible plan fiduciary and would be responsible for
providing the required disclosures directly 1o the fiduciary.

Further, we request clarification of the application of this provision to sub-
advisory arrangements, For example, an investment adviser that sub-contracts with a
sub-adviser for management of a portion of a plan’s assets, typically in the defined
benefit context, generally would not consider itself a bundled service provider, even
though there is only one aggregate fee charged to the plan. Nevertheless, we recommend
that the final regulation provide that the “primary” adviser be able to satisfy the
disclosure requirements of the repulation, if any, by forwarding (he sub-adviser’s Form
ADV to the plan fiduciary.™

Brokcrage Commissions

We also request clarification regarding application of the “bundled services”
provision in the context of brokerage commissions. The Proposed Regulation, as
currently drafted, will not achieve its intended goals with respect to commission
compcensation disclosure because arrangements rclated to brokerage do not appear to fit
the manner in which the regulation is technically structured.

The regulation applies {0 contracts or arrangements between service providers and
the plan. An investment manager retained to manage plan assets will enter into a contract
with the plan for investment management services. These services typically include not
only discretionary managemcnt but also discretionary selection of brokers as appropriate
to execute trades on behalf of the plan.** The investment manager is responsible both
under the Tnvestment Advisers Act and ¥RISA fiduciary principles to seek best execution
for securities transactions in the plan’s account. As part of that duty, the manager may
select among hundreds of brokers on a (ransaction-by-transaction basis or an investment
style-by-style basis (e.g., intcrnational equity, small cap, municipal debt, ¢te.). The
manager does not know at the beginning of each contract, each year, or even each day,

* See our request for a safe harbor for mutual fund prospectuses, supra.

* We suggest that the Department include detailed examples (o provide guidance concerning the scope of
the “bundled services” provision, as well as other issues for service providers and plan fiduciaries. For
example, there may b other types of sub-advisory or sub-contracting rclationships where fees are not
technically "priced as a package,” but it may make sense for the eniity that has a formal contract with the
plan to provide any required information directly to the plan (see, e.g., discussion of brokerage
commissions that follows). We look forward to working with the Department to discuss further examples
in this area.

M The primary exception to this scenario is in a commission recapture program or directed brokerage
arrangement. In the defined benefit context, a plan may contract directly with a broker for a specified
commission rate as part of a rebate program. [n that instance, there is an arrangement between the plan and
the broker and the Proposced Regulation would clearly apply to thal arrangement, triggering disclosure
obligations by the broker.
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which broker il will choose to execute transactions for the plan and it would not be in the
best interests of the plan to tie the manager’s hands in advance in this regard. In order to
have the plan’s trades executled appropriately, the manager has understandings with all of
these brokcers but not necessarily written contracts. The brokers do not have direct
arrangements or contracts with the plan — their execution of trades in plan accounts is at
the discretion of the investment manager. Significanily, however, the brokerage
commissions typically are charged directly to the plan account as an expense and
therefore are not paid as part of a package of services offered by the manager.*

Given that background, the logical means of commission disclosure to plan
fiduciaries would be through the use of the adviser’s Form ADV. Item 12 of Part H of
Form ADYV requires the manager (o statc whether it has the authority to determine which
broker is to be used and whether it suggests brokers to clients. If either arrangenent is
applicable, the manager must describe the [actors used in selecting brokers and
determining the reasonableness of their commissions.™

This type of disclosure is the most useful information the manager can provide,
not knowing which brokers it will use or which trades it will execute in the coming year.
Tt is not possible for advisers to provide the amount of commissions the plan will incur in
advance of actually incurring them. During the year the plan will receive trade
confirmation specifics with commission disclosure. In addition, again considering that
regulation 408(b)(2) is intended to work in tandem with Form 5500, the sponsor will
reccive annunal information about total commission expenditures.

The language of the Proposed Regulation, however, does not appear to facilitate
this logical result. Under the Proposed Regulation, an adviser would be required to
provide information about the compensation if receives for services provided under the
contract. This disclosure would not include commissions charged by brokers because the
adviser does not receive those commissions. Commissions would be required to be
disclosed as compensation only where there is a contract or arrangement with the plan for
the brokerage services, which is not typically the case, or where the commissions are part
of a “bundle of scrvices™ offered by the service provider “that 1s priced as a package,
rather than on a service-by-service basis,” which alse is not the case here. Thus,
technically, the Proposed Regulation could be read to nol requirc any commission
disclo;x;uc to the plan sponsor at all -- a result not consistent with the Department’s
goals.

% In this respect, paragraph (c)(1 Xiii{A)(3) of the Proposed Regulatian provides a special rule for service
providers that offer a bundle of services “priced as a package, rather than on a service-by-service basis.”
Under that provision, if a service provider offers a package of services, then the contract or arrangement
with the plan must requirc only that the provider of the “package deal” inake the requested disclosures.

¥ If onc of the enumerated factors is “the value of products, research and services” given to the manager,
then the manager must provide further information on the Form ADYV.

"7 Even it one assumes thal the investment adviser is the “responsible plan fiduciary” hiring the broker and
therefore should receive disclosure pursuant to the Proposed Regulation, the plan sponsor still will not have
received any disclosure about the commissions. We do not believe that this is the result intended by the
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Accordingly, we recommend the Department clarify that an investment managper
that, as part of its investment management services to a plan, sclcets brokers to execute
the plan’s trades, will satisfy all of its obligations under Proposed Regulation 408(b)(2}
by providing its Form ADV brokerage commission disclosure (o the plan fiduciary.

Extension of Effective Date

The Department has proposed that the final amended regulation under section
408(b)(2) become effective 90 days after its publication in the Federal Registcr.“ We
recommend a more extended transition period for the implementation of the final
regulation, especially in light of its potential scope and importance. [n order to fully
assess the adequacy of the trunsition period, however, service providers and plan
fiduciaries must determine whether existing contracts mus! be amended immediately or
whether amendments and the related disclosure will be required only upon renewal,
extension, or material modification.

We therefore requcest that the Department issue specific guidance concerning the
issue of ¢xisting contracts and in particular if or when they would have to be amended to
include the representations required by proposed subsection (c)(1)(ii1).>> We support a
gradual implemcntation that would subject existing contracts and arrangements to the
requirements of the final regulation upon their extension, explicit renewal (as opposed to
automatic renewal), or material modification. Such a transition rule need not inordinately
delay plan fiduciaries’ receipt of the disclosurcs required under the final regulation,
which could be required to occur by a date certain in any evenl. W also request
clarification from the Department that investment advisers” revised agreements reflectling
the final regulation would not be precluded from incorporating negative consent
provisions. Under such provisions, the revised contracts would become effective
automatically unless the plan fiduciaries took some action. This approach would assure
that plans would continue to operate without interruption during the implementation ol
the final regulation, and without triggering prohibited transactions.

If all contracts were required to be amended immediately, then plan fiduciaries
would need much more than 90 days to contact all of their scrvice providers and to obtain
and review the necessary disclosures. Fiduciarics also may need to implement extensive

Department and we urge the Department to clarify that the adviser is not required to enter into written
agreemenis with hundreds of brokers that they may or may not vse for trade execution for ERISA plans.
An adviser already has a duty to obtain sufficient information from its counterparties to fulfill its fiduciary
duty to its clients, a duty that includes seeking best execution for client trades. Requiring advisers to obtain
the 408(b)(2) disclosures from and enter inte wrillen contracts with brokers would impose significant costs
and burdens without adding any protections for ERISA plans or providing any disclosure or other
informatiaon to plan sponsors.

% 72 Ied. Rey. 70994.
* The cost-benefit analysis and Paperwork Reduction Act analysis in the Proposed Regulation do not

include discussion of amendmenis to existing contracts.
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systems changes to accommmodate the disclosed information. The extent of these revicws
and systems changes will not be fully apparent until the regulations are finalized.*

In addition, investment advisers and other service providers will need morc than
90 days to analyze the final rcgulation, prepare the necessary disclosures, present them to
plan fiduciaries, and respond to any questions or requests from the fiduciaries before
finalization of their contracts. If advisers cannot rely on their Form ADYV disclosures,
then the information might have to be customized for each plan, which would require
extra time. Bundled service providers may need even more lime to contact the
component providers within the bundle to oblain composite compensation disclosure, if
required by the final regulation, and to compile this information and disseminate it to
plan fiduciaries. All of these steps will necessitate systems changes that cannot be
initiated until final publication of the regulation.*’

We propose that the effective date of the final regulation recognize the significant
lead-time necessary to make the necessary disclosures and contract amendments, as well
as incorporate the related changes to Form 5500 reporting. Accordingly, we request that
the effective date be extended to the later of: (1) 180 days after the publication of the
final regulation in the Federal Register; or (2) January 1, 2009.%

Recommendations Concerning Other Timing Requirements

The Proposed Regulation would require that the service provider give notice to
the responsible plan fiduciary ol any material changes to the contract within 30 days of
the provider’s knowledge of the change.*® We submit that the 30-day requirement would
not provide enough time for the service provider to prepare the required notice and to
disseminate the notice amoang its plan clients, and recommend that the time limit be
changed to 60 days.*

% We are pleased that the Department has not proposed to apply the regulation to individual retirement
accounts (IRAs). The Proposed Regulation under section 408(b}2) of ERISA does not address section
4975(d)2) of the Internal Revenuc Code, which is the equivalent staluntory exemption applicable to TR As,
in either the fext or the related cost estimates. Cbviously, such a proposal would have had an enormarus
impact o the costs and burdens of the regulation and the amount ol time necessary to respond.

*1 A5 noted above. we submit that the Department’s adoption of our requested changes concerning, the
interplay with Form 5500, general disclosure, and use of existing disciosure would ease the administrative
burdens for plan fiduciaries and service providers. Neveriheless, even with these changes, the review and
implementation of the fnal regulation would require more than a 90-day lead-time.

2 As we note in our separate comments on the class exemption proposed in connection with the Proposed
Regulation, an extended effective date is also necessary in order for service providers and plan fiduciaries
to assess {ully the proposed class exempiion in light of the final section 408(b)}(2) regulation and provide
any necessary supplemental comments.

* Prop. Reg. §2550.408b-2(c){( 1 ¥iv).

# We note that the preamble provides helpful guidance as to what constitutes a “material” change and
suggest that the guidance be incorporated into the final regulation. 72 Fed. Reg. 70992.

14



We also recommend that a reasonableness standard and a prescribed timeframe be
added to the provision of the Proposed Regulation that requires service providers to
provide information requested by plan fiduciaries in order Lo complete their required
reporting and disclosurcs under Title ] of ERISA. Service providers shouid be given at
least 30 days to respond to any such rcasonable requests.

Conclusion

We submit that our requested changes would reduce costs and ease the
administrative burdens of the Proposed Regulation for plans and service providers, while
providing plan fiduciaries with the information that they need in order to assess the
reasonableness of their plans’ services arrangements. We would be pleased to work with
the Department to assist in crafting a regulation that enables plan tiduciaries to receive
the information they need to assess the plan’s arrangements with investment advisers and
other service providers. To that end, we would appreciate the opportunity to meet with
the Department to discuss our comments and appropriate examples to include in the final
regulation.

Mcease do not hesitate Lo contact me if you have any questions or would like any
additional information.

Sincerely,
- ;
"ﬁ.‘anu.-r . ,,;z/. ,.‘;‘ﬂ?- N
Karen L. Barr

Genera] Counsel
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