





December 4, 2006
Page 3

heightens the complexity of completing the forms because there are multiple sources of
information that must be integrated.

Thus, the new rules will impose a substantial additional burden to employers that are not well
positioned to accept it. In order to justify this burden, the rules should deliver a significant
benefit. The DOL states in the preamble that it has detected violations of Title I in 403(b) plans.
and that the “predominant issue has been the improper handling of employee contributions.™
During the meeting, we also understood you to say that while you do not have data that
demonstrates the rate of violations, you believe that widespread violations are taking place. This
was based in part on the fact that since violations have been found in 401(k) plans, there is no
reason to believe that they are not present in 403(b) plans. While we appreciate your input at the
meeting, this is not consistent with our experience. TIAA-CREF is not aware of significant
violations of Title I among the plans that it serves, particularly with respect to the handling of
employee contributions. We are similarly not aware of data that suggests that the current
regulatory regime for reporting on 403(b) plans, in place since the passage of ERISA, allows for
such violations. We also suggest that because of the differences between for-profit employers
and not-for-profit employers, generalizations across the segments are suspect. And it is precisely
these differences that support the current approach of differentiating between 403(b) and 401(k)
plan reporting.

As we discussed above, many not-for-profit employers have limited resources available to them,
and there is a different dynamic caused by their not receiving a tax benefit for costs associated
with employee benefit plans. Another equally important difference is that by their very nature,
tax-exempt, not-for-profit employers sponsoring 403(b) plans have far less of an incentive to
intentionally violate the rules of Title I governing the handling of contributions. The “managers™
of institutions of higher education will not personally benefit from diverting these funds from the
plan. Nor are these employers subject to the pressure to constantly demonstrate earnings, as are
for-profit employers. Their resources are devoted to furthering their charitable purposes.
Finally, while it is true that the size of 403(b) plans has grown over the years in concert with the
value of the stock market, the number of 403(b) plans is still dwarfed by the number of 401(k)
plans. The higher education community is still a limited and contained universe that is much
simpler to oversee than the sprawling 401(k) market, and it is not clear to us why the current
audit program is insufficient.

Even if our information is incorrect about the prevalence of Title I violations stemming from the
improper handling of employee contributions, the remedy being proffered by the DOL appears to
us to be overbroad. Both Schedule H and Part I1I of the proposed 5500-SF require the collection
a substantial amount of information, going far beyond the problem you are trying to solve. And
the requirement that plans engage an independent qualified public accountant to conduct a full
audit is a very costly one. However, as we emphasized at the meeting, we want to work with the
DOL to help you meet your concerns while at the same time preserving a simplified reporting
regime. Consequently, if you do not agree that the current rules provide you with sufficient
information about 403(b) plans, we suggest the following alternatives:

1) Maintain the limited reporting obligations for 403(b) plans, except require such plans to
complete the appropriate compliance questions that ask plan administrators to answer
whether the plan has failed to transmit to the plan any participant contributions within the
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required time frame during the plan year.

2) Allow all 403(b) plans, regardless of number of participants, to complete the new Short
Form 5500, and apply the small plan audit waiver under 29 CFR 2520.104-46 to all
403(b) plans. The policy reasons that gave rise to the small plan audit waiver
(particularly, concern over imposing a burden on small employers) are similar to those
that support its application to 403(b) plans.

3) Require a very limited audit that would provide for an independent qualified public
accountant’s opinion solely on the issue of whether the plan has failed to transmit to the
plan any participant contributions within the required time frame during the plan year. If
this alternative is adopted, we would strongly urge that the audit requirement be narrowly
crafted to avoid frustrating the purpose of keeping audit fees low.

Finally, if the DOL does adopt a proposal that eliminates or significantly alters the limited
reporting option for 403(b) plans, we request that the effective date be delayed until the 2009
plan year. In order to meet the new reporting requirements, both employers and vendors will
need to have adequate time to prepare systems, procedures and personnel. As many budgets
have already been approved for 2007, this delay would allow for appropriate planning and
infrastructure work.

Once again, we appreciate the opportunity to provide you with our views on this very important
matter. We understand that your timeframe is short, but we would be happy to provide you with
more information or to speak with you again if that would prove helpful to you.

lluly yours,

Evan Cnller

EG/jve
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