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preamble, service providers will need to commit substantial resources to prepare for compliance
with the final regulation.

Finally, we would appreciate confirmation that the new disclosure mandate would
only apply to contracts entered into (or renegotiated) after the effective date of the final
regulation. The Proposal seems to make that point — the new disclosure obligation precedes
contract completion. We have heard some expressions of uncertainty on this point, however, and
we think that such uncertainty could be quite harmful to existing contractual relationships. We
maintain thousands of service contracts with retirement plan sponsors and would be literally
unable to amend all these contracts other than in the normal course of contract changes. Also, it
would be helpful if the Department would confirm that only a material contract change, one that
changes the fee structure in some manner, would require new disclosure. If a provider adds a
new feature or service to its offering without changing the fee, a prior disclosure mandate would
only delay the rollout of such benefits to the plan.

We also ask that the Department consider an alternative approach that would
impose the new fee disclosure requirement on service providers without the need for a specific
contract representation. This would have the advantage of allowing for implementation of the
new legal framework on a widespread basis without the potentially disruptive impact of the need
for wholesale contract revisions. In this case, we would suggest the same full year for
implementation so that service providers would be required to provide the new fee disclosures
within one year after publication of the final regulation in the Federal Register.

(8).  Service Provider Recourse

The Proposal would drastically change the impact of disclosure errors or
omissions by service providers in their dealings with plan sponsors and other fiduciaries. Until
now, the primary concern is whether a mistake or omission may cause a loss or expense to plan
participants or fiduciaries. The new rule would result in the imposition of an excise tax in the
event of a disclosure failure regardless of its impact on plan administration.

We note that a related prohibited transaction class exemption proposed by the
Department would apply if the responsible plan fiduciary unknowingly enters into a contract
with a service provider that does not satisfy the disclosure requirements of the regulation. In
order to obtain relief under the proposed exemption, the fiduciary would be required to request
the missing information from the service provider. The proposed exemption would provide in
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part that the service provider would be deemed to fail to satisfy its disclosure obligations if it
does not provide the information requested by the fiduciary within 90 days.

We are concerned that the services provider does not have satisfactory recourse in
cases of a disagreement over what constitutes sufficient disclosure. Alternately, a service
provider may inadvertently omit some item in its fee disclosure. Even if the omission is
nonmaterial, the Proposal appears to impose a heavy economic sanction (the excise tax) on the
service provider. The 90 day notice procedure set forth in the class exemption appears to
provide the service provider with the opportunity to correct the error or omission. We
recommend that the Department provide clarification of the legal consequences of the 90 day
notice.

Alternatively, we have asked in a separate comment letter (dated the same as this
one) that the proposed class exemption be revised to deal with these concerns. Finally, absent
exemption relief, we ask that the Department establish a procedure that would allow the service
provider to request a waiver of excise taxes in appropriate circumstances.
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In conclusion, we would be pleased to respond to any comments or questions
regarding the issues discussed above or any other aspect of the Proposal.

Respectfully,

Dhoraloo 0. [ard ™

Douglas O. Kant, Senior Vice President and
Deputy General Counsel
DOK/jam
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