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. **TIP: Check for “hidden” preexisting condition exclusion periods. Coverage or exclusion provisions that limit benefits based on
the fact that a condition was present before an individual’s effective date of coverage are preexisting condition exclusions and must
cither be eliminated, or must comply with HIPAA’s limitations on preexisting condition exclusion periods, including this general
notice provision, the individual notice provision described in Question #4, and HIPAA’s other limits on preexisting condition
exclusion periods, described in Question #5.

. The description of the rights of individuals to demonstrate creditable coverage includes a description of the right of the individual to
request a certificate from a prior plan or issuer, if necessary, and a statement that the current plan or issuer will assist in obtaining a
certificate from any prior plan or issuer, if necessary.

(4) If the coverage provided by the MEWA or ECE imposes a preexisting condition exclusion period, are letters of determination and
notification of creditable coverage provided within a reasonable time after the receipt of individuals’ creditable coverage
INfOrmation? .. .. e » O Yes O No O N/A
. Section 2590.701-5(d) of the Department’s regulations states that, within a reasonable time following receipt of evidence of
creditable coverage, a plan or issuer seeking to impose a preexisting condition exclusion with respect to an individual is required to
disclose to the individual, in writing, its determination of any preexisting condition exclusion period that applies to the individual,
and the basis for such determination, including the source and substance of any information on which the plan or issuer relied.
. In addition, the plan or issuer is required to provide the individual with a written explanation of any appeal procedures established
by the plan or issuer, and with a reasonable opportunity to submit additional evidence of creditable coverage.
(5) If the coverage provided by the MEWA or ECE imposes a preexisting condition exclusion, does it comport with HIPAA’s other limitations

on preexisting condition eXClUSIONS? . . ... .. e > O Yes O No O N/A

. **TIP: Again, check for “hidden” preexisting condition exclusion periods. Coverage or exclusion provisions that limit benefits
based on the fact that a condition was present before an individual’s effective date of coverage are preexisting condition exclusions
and must either be eliminated, or must comply with HIPAA’s limitations on preexisting condition exclusion periods.

. Section 701(a)(1) of ERISA and § 2590.701-3(a)(1)(i) of the Department’s regulations provide that a plan or issuer may impose a
preexisting condition exclusion period only if it relates to a condition for which medical advice, diagnosis, care, or treatment was
recommended or received within the 6-month period ending on the individual’s enrollment date in the plan or coverage. (Therefore,
genetic information is not treated as a preexisting condition in the absence of a diagnosis of the condition related to such
information.) (In addition, for health insurance issuers, State law may prescribe a shorter period than the 6-month period that
generally applies.)

. The enrollment date, for purposes of the HIPAA limitations on preexisting condition exclusion periods, is the first day of coverage
or, if there is a waiting period, the first day of the waiting period. (**TIP: If the MEWA or ECE imposes a waiting period, ensure
that the 6-month look-back period ends on the first day of the waiting period, not the first day of coverage.)

. Section 701(a)(2) of ERISA and section § 2590.701-3(a)(1)(ii) of the Department’s regulations provide that any preexisting
condition exclusion period is limited to 12 months (18 months for late enrollees) after an individual’s enrollment date in the plan or
coverage. (For health insurance issuers, State law may prescribe a shorter period.) (**TIP: If the MEWA or ECE imposes a
waiting period, ensure that the 12-month (or 18-month for late enrollees) maximum preexisting condition exclusion period begins on
the first day of the waiting period, not the first day of coverage.)

. Section 701(a)(3) of ERISA and § 2590.701-3(a)(1)(iii) of the Department’s regulations provide that any preexisting condition
exclusion period is reduced by the number of days of an individual’s creditable coverage prior to his or her enrollment date.

. When determining the number of days of creditable coverage, the plan or issuer is not required to take into account any days that
occur prior to a significant break in coverage. The federal law defines a significant break in coverage as a break of 63 days or more.
However, State law applicable to health insurance coverage offered or provided by health insurance issuers may provide for a longer
period.

. In any case, section 701(d) of ERISA and § 2590.701-3(b) provide that a group health plan, and a group health insurance issuer,
may not impose any preexisting condition exclusion period with regard to a child who enrolls in a group heath plan within 30 days
of birth, adoption, or placement for adoption and who does not incur a subsequent significant break in coverage. In addition, a
group health plan, and a group health insurance issuer, may not impose a preexisting condition exclusion relating to pregnancy. (For
health insurance issuers, State law may further restrict the extent to which a preexisting condition exclusion may be imposed.)
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(6)

Does the coverage provided by the MEWA or ECE provide notices of special enrollment rights to employees who are eligible to enroll in
the Plan OF COVETAZE? .. ..ottt et ettt ettt e e e et et et e e e e e e e e e e » O Yes O No

. Section 2590.701-6(c) of the Department’s regulations requires that, on or before the time an employee is offered the opportunity to
enroll in a group health plan or coverage, the plan or issuer provide the employee with a description of the plan’s special enrollment
rules.

. For this purpose, the plan may use the following model description of special enroliment rules:

If you are declining enrollment for yourself or your dependents (including your spouse) because of other health insurance
coverage, you may in the future be able to enroll yourself or your dependents in this plan, provided that you request
enrollment within 30 days after your other coverage ends. In addition, if you have a new dependent as a result of marriage,
birth, adoption, or placement for adoption, you may be able to enroll yourself and your dependents, provided that you request
enrollment within 30 days after the marriage, birth, adoption, or placement for adoption.

)

Does the coverage provided by the MEWA or ECE provide special enrollment rights to individuals who lose other coverage and to
individuals who acquire a new dependent, if they request enrollment within 30 days of the loss of coverage, marriage, birth, adoption, or
placement for adOPLONT ...\ .ottt e e e e » 0O Yes O No

. Section 701(f) of ERISA and § 2590.701-6 of the Department’s regulations require group health plans, and group health insurance
issuers, if certain conditions are met, to permit an employee who is eligible, but not enrolled, for coverage under the terms of the
plan (or a dependent of such an employee if the dependent is eligible, but not enrolled, for coverage under such terms) to enroll for
coverage under the terms of the plan if the individual either — (1) has a new dependent through marriage, birth, adoption, or
placement for adoption; or (2) loses eligibility for other group health plan or health insurance coverage or employer contributions
towards the other coverage terminate.

. **TIP: Ensure that the MEWA or ECE provides special enrollment to all individuals who qualify. Among other things, this
includes individuals who lose eligibility for individual market coverage, individuals who voluntarily terminate employment and lose
group health plan coverage (even if they are eligible for COBRA continuation coverage), individuals who exhaust COBRA, children
who “age out” of eligibility under another parent’s group health plan, individuals who move out of a group health plan’s HMO
service area, and individuals whose employers cease contributing towards their group health plan coverage (even if coverage does
not cease).

. For individuals who special enroll after marriage or loss of other coverage, coverage must be made effective no later than on the first
day of the first calendar month following the date the completed request for enroliment is received. For individuals who special
enroll after birth, adoption, or placement for adoption, coverage must be made effective no later than the date of such birth,
adoption, or placement for adoption. (**TIP: Ensure that effective dates of coverage for special enrollees are correct.)

. For State laws applicable to health insurance issuers that may provide individuals with additional special enroliment rights, check
with an attorney or the Insurance Commissioner’s Office in your State.

(8)

Does the coverage provided by the MEWA or ECE provide rules for eligibility (including continued eligibility) that comply with the
nondiscrimination requirements that prohibit discrimination against any individual or a dependent based on any health
e 1) o AU » O Yes O No

. Section 702(a) of ERISA and § 2590.702(a) of the Department’s regulations provide that a group health plan, and a group health
insurance issuer, may not establish rules for eligibility (including continued eligibility, rules defining any applicable waiting periods,
and rules relating to late and special enrollment) of any individual to enroll under the terms of the plan based on a health factor.

. The health factors are: health status, medical condition (including both physical and mental illnesses), claims experience, receipt of
health care, medical history, genetic information, evidence of insurability (including conditions arising out of acts of domestic
violence), and disability.

. However, nothing requires a plan or issuer to provide particular benefits other than those provided under the terms of the plan or
coverage. In addition, nothing prevents a plan or issuer from establishing limitations or restrictions on the amount, level, extent, or
nature of benefits or coverage for similarly situated individuals enrolled in the plan or coverage.

. **TIP: Ensure that the plan does not require individuals to present evidence of insurability in order to enroll in the plan, even at
late enroliment.
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9

Does the coverage provided by the MEWA or ECE comply with the nondiscrimination requirements that prohibit requiring any individual
(as a condition of enrollment or continued enroliment) to pay a premium or contribution that is greater than the premium or contribution
for a similarly situated individual enrolled in the plan on the basis of any health factor? ........................... » O Yes O No

. Section 702(b) of ERISA and § 2590.702(b) of the Department’s regulations provide that a group health plan, and a group health
insurance issuer, may not require any individual (as a condition of enrollment or continued enrollment under the plan) to pay a
premium or contribution that is greater than the premium or contribution for a similarly situated individual enrolled in the plan on
the basis of any health factor (defined above).

. However, nothing restricts the amount that an employer may be charged for coverage under a group health plan and nothing prevents
a plan or issuer from establishing premium discounts or rebates or modifying applicable copayments or deductibles in return for
adherence to bona fide wellness programs.

10

If the entity is a group health plan which is a multiemployer plan or a MEWA, does it comply with the guaranteed renewability
requirements, which generally prohibit it from denying an employer whose employees are covered under a group health plan continued
access to the same or different coverage under the terms of the plan? . ... ... ... ... ... ... ... ... » O Yes O No O N/A

. Section 703 of ERISA provides that a group health plan that is a multi-employer plan or a MEWA may not deny an employer whose
employees are covered under the plan continued access to the same or different coverage under the terms of the plan, other than: for
nonpayment of contributions; for fraud or other intentional misrepresentation of material fact by the employer; for noncompliance
with material plan provisions; because the plan is ceasing to offer any coverage in a geographic area; in the case of a plan that offers
benefits through a network plan, because there is no longer any individual enrolled through the employer who lives, resides, or
works in the service area of the network plan and the plan acts without regard to the claims experience of the employer or any health
factor in relation to those individuals or their dependents; and for failure to meet the terms of an applicable collective bargaining
agreement, to renew a collective bargaining or other agreement requiring or authorizing contributions to the plan, or to employ
employees covered by such an agreement.

. For other laws applicable to health insurance issuers that may provide additional guaranteed renewability requirements, check with
an attorney or the Insurance Commissioner’s Office in your State.
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Worksheet B Determining Compliance with the Mental Degartment of Labor
Health Parity Act (MHPA) Provisions in Part Pension and Welfare Benefits
(Form M-1) 7 of Subtitle B of Title I of ERISA Administration

Do NOT file this worksheet.

This worksheet may be used to help assess an entity’s compliance with the MHPA provisions of Part 7 of Subtitle B of Title I (Part 7) of the
Employee Retirement Income Security Act of 1974, as amended (ERISA). However, it is not a complete description of all the provisions and is
not a substitute for a comprehensive compliance review. Use of this worksheet is voluntary, and it should not be filed with your Form M-1.

If you answer “No” to the question below, you should review your entity’s operations because the entity may not be in full compliance
with the MHPA provisions in Part 7 of ERISA. If you need help answering this question or want additional guidance, you should contact
the U.S. Department of Labor’s Pension and Welfare Benefits Administration (PWBA) office in your region or consult with legal counsel
or a professional employee benefits adviser.

Q. If the MEWA or ECE offers or provides coverage for both mental health benefits and medical/surgical benefits, does the coverage comply
with the requirements of the MHPA provisions, which are contained in section 712 of ERISA? ............... > O Yes O No O NA

. Section 712 of ERISA and § 2590.712 of the Department’s regulations generally provide for parity in the application of aggregate
lifetime dollar limits and in the application of annual dollar limits between benefits for medical and surgical care and benefits for
mental health coverage.

. These provisions do not require a group health plan or group health insurance coverage to provide any mental health coverage.
Further, MHPA does not apply to benefits for treatment of substance abuse or chemical dependency.

. There are also exemptions for small employers and certain plans or coverage with increased costs.

. Finally, MHPA does not apply to benefits for services furnished on or after September 30, 2001.

. To find out more about these provisions, you can call the PWBA toll-free publication hotline at 1-800-998-7542 and request a copy
of “Recent Changes in Health Care Law.” This information can also be downloaded from the PWBA website at:

www.dol.gov/dol/pwba. If you have questions, you can call the PWBA office nearest you or call the PWBA Division of Technical
Assistance and Inquirics at 202-219-8776.
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Determining Compliance with the Newborns’

Worksheet C and Mothers’ Health Protection Act Department of Labor

Pension and Welfare Benefits
Administration

(Newborns’ Act) Provisions in Part 7 of

(Form M-1) Subtitle B of Title I of ERISA

Do NOT file this worksheet.

This worksheet may be used to help assess an entity’s compliance with the Newborns’ Act provisions of Part 7 of Subtitle B of Title I (Part 7) of
the Employee Retirement Income Security Act of 1974, as amended (ERISA). However, it is not a complete description of all the provisions and
is not a substitute for a comprehensive compliance review. Use of this worksheet is voluntary, and it should not be filed with your Form M-1.

If you answer “No” to either of the questions below, you should review your entity’s operations because the entity may not be in full
compliance with the Newborns’ Act provisions in Part 7 of ERISA. If you need help answering these questions or want additional
guidance, you should contact the U.S. Department of Labor’s Pension and Welfare Benefits Administration (PWBA) office in your region
or consult with legal counsel or a professional employee benefits adviser.

1)

If the MEWA or ECE offers or provides benefits for hospital stays in connection with childbirth and is subject to the Newborns’ Act, does
the coverage comply with the Newborns’ Act’s substantive requirements, which are contained in section 711 of
RIS AT ot e » O Yes O No O NA

Section 711 of ERISA and § 2590.711 of the Department’s regulations generally provide that a group health plan, and a group
health insurance issuer, that offers benefits for hospital lengths of stay in connection with childbirth may not restrict benefits for any
hospital length of stay in connection with childbirth for the mother or her newborn child, following a vaginal delivery to less than
48 hours, and following a cesarean section to less than 96 hours, unless the attending provider, in consultation with the mother,
decides to discharge earlier.

In addition, such a plan or issuer may not require that the provider obtain authorization from the plan or issuer for prescribing any
length of hospital stay up to 48 hours following a vaginal delivery and up to 96 hours following a cesarean section. Nor may such a
plan or issuer penalize an attending provider for providing care in a manner consistent with this law or provide incentives to an
attending provider to provide care in a manner that is inconsistent with this law. Nor may such a plan or issuer deny the mother or
newborn eligibility or continued eligibility, or provide incentives to mothers to encourage them to accept less than the minimum
length of stay required. Nor may such a plan or issuer restrict benefits for any portion of a period within a hospital length of stay
required by this law in a manner that is less favorable than the benefits provided for any preceding portion of the stay.

**TIP: Check whether the federal Newborns’ Act’s requirements in section 711 of ERISA apply, or whether the coverage is
instead subject to State law regulating such coverage. For this purpose, the following information is helpful:

(A) Self-insured coverage: The federal Newborns’ Act’s requirements in section 711 of ERISA apply to self-insured benefits
offered in connection with childbirth.

(B) Insured coverage: On the other hand, State law (rather than federal law) applies to health insurance coverage offered in
connection with childbirth if the State law meets certain criteria specified in ERISA section 711(f). Based on a preliminary
review of State laws as of July 1, 1999, State law rather than federal law applies to health insurance coverage offered in
connection with childbirth in the following States:

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, the District of Columbia, Florida, Georgia, Illinois,
Indiana, lowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Missouri, Montana, Nevada, New
Hampshire, New Jersey, New Mexico, New York, North Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania, Rhode
Island, South Carolina, South Dakota, Tennessee, Texas, Virginia, Washington, and West Virginia.

Moreover, the following States appear to have a State law applicable to health insurance coverage that references the federal
Newborns’ Act provisions:

Delaware, Hawaii, Idaho, and Oregon.

Finally, the following States and other jurisdictions do not appear to have a law regulating coverage for newborns and mothers
that meets the criteria specified in section 711(f) of ERISA. Therefore, the federal Newborns’ Act provisions appear to apply to
health insurance coverage in the following States:

Michigan, Mississippi, Nebraska, Utah, Vermont, Wisconsin, Wyoming, Puerto Rico, the Virgin Islands, American Samoa,
Guam, Wake Island, and the Northern Mariana Islands.
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(2) If the MEWA or ECE offers or provides benefits in connection with childbirth, are the disclosure requirements under the Newborns” Act
SAESTIEAT . . » O Yes O No O NA

. Section 2520.102-3(u) of the Departments regulations requires all group health plans providing maternity benefits to include a
statement in their summary plan descriptions advising individuals of the Newborns’ Act’s requirements. (Note: Parallel disclosure
requirements are contained in section 711(d) of ERISA, if applicable (see discussion of federal Newborns’ Act applicability above
under Question 1).)

. For this purpose, a MEWA or ECE that is subject to the Newbomns’ Act disclosure requirements through ERISA may use the
following sample language:

Group health plans and health insurance issuers generally may not, under Federal law, restrict benefits for any hospital length of
stay in connection with childbirth for the mother or newborn child to less than 48 hours following a vaginal delivery, or less than
96 hours following a cesarean section. However, Federal law generally does not prohibit the mother’s or newborn’s attending
provider, after consulting with the mother, from discharging the mother or her newborn earlier than 48 hours (or 96 hours as
applicable). In any case, plans and issuers may not, under Federal law, require that a provider obtain authorization from the plan
or the issuer for prescribing a length of stay not in excess of 48 hours (or 96 hours).

. A similar disclosure requirement applies to nonfederal governmental plans. For mandated language required to be used with respect
to such plans, see 45 CFR § 146.130(d)(2) (published in the Federal Register at 63 FR 57561 on October 27, 1998).
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Determining Compliance with the Women’s

Worksheet D Health and Cancer Rights Act (WHCRA) Department of Labor
Provisions in Part 7 of Subtitle B of Title I of PC“Si""AZ"Iﬂi:’:,’;‘rf;zfe"eﬁ‘s
(Form M-1) ERISA

Do NOT file this worksheet.

This worksheet may be used to help assess an entity’s compliance with the WHCRA provisions of Part 7 of Subtitle B of Title I (Part 7) of the
Employee Retirement Income Security Act of 1974, as amended (ERISA). However, it is not a complete description of all the provisions and is
not a substitute for a comprehensive compliance review. Use of this worksheet is voluntary, and it should not be filed with your Form M-1.

If you answer “No” to the questions below, youn should review your entity’s operations because the entity may not be in full compliance
with the WHCRA provisions in Part 7 of ERISA. If you need help answering these questions or want additional guidance, you should
contact the U.S. Department of Labor’s Pension and Welfare Benefits Administration (PWBA) office in your region or consult with legal
counsel or a professional employee benefits adviser.

(1)

If the MEWA or ECE offers or provides mastectomy coverage, does the coverage comply with WHCRA'’s substantive requirements,
which are contained in section 713 of ERISA? ... .. » O Yes O No O NA

Section 713 of ERISA generally provides that a group health plan, and a group health insurance issuer, that offers mastectomy
coverage must also provide coverage for reconstructive surgery in a manner determined in consultation with the attending physician
and the patient. Coverage includes all stages of reconstruction of the breast on which the mastectomy was performed, surgery and
reconstruction of the other breast to produce a symmetrical appearance, and prostheses and treatment of physical complications of
the mastectomy, including lymphedemas.

In addition, a plan or issuer may not deny a patient eligibility, or continued eligibility, to enroll or to renew coverage under the
terms of the plan, solely for the purpose of avoiding the requirements of WHCRA. Nor may a plan or issuer penalize or otherwise
reduce or limit the reimbursement of an attending provide,; or provide incentives (monetary or otherwise) to an attending provider,
to induce such provider to furnish care to an individual participant or beneficiary in a manner inconsistent with WHCRA.

Plans and issuers may impose deductibles or coinsurance requirements for reconstructive surgery, prostheses, and treatment of
physical complications in connection with a mastectomy, but only if the deductibles and coinsurance are consistent with those
established for other benefits under the plan or coverage.

State law protections may apply to certain health insurance coverage if the State law was in effect on October 21, 1998 (the date of
enactment of WHCRA) and the State law requires at least the coverage for rcconstructive breast surgery that is required by
WHCRA.

(2)

If the MEWA or ECE offers or provides mastectomy coverage, are the disclosure requirements under WHCRA
satisfied? .. > O Yes O No O NA

Section 713(b) of ERISA establishes a one-time notice requirement under which group health plans, and their health insurance
issuers, must furnish a written description of the benefits that WHCRA requires. This notice is required to be furnished as part of
the first general mailing made after October 21, 1998 by group health plans, and their health insurance issuers, or in any yearly
information packet sent out regarding the plan, but, in any event, the one-time notice is required to be furnished not later than
January 1, 1999.

Section 713(a) of ERISA establishes a disclosure requirement under which group health plans, and their health insurance issuers,
must again describe the benefits required under WHCRA, but the notice is to be provided to participants upon enrollment in the
plan and annually thereafter.

The enroliment notice must describe the benefits that WHCRA requires the group health plan, and its insurance companies or
HMOs, to cover. If the following information is provided, then the group health plan is in compliance with this requirement. The
enrollment notice indicates that, in the case of a participant or beneficiary who is receiving benefits in connection with a
mastectomy, coverage will be provided in a manner determined in consultation with the attending physician and the patient, for all
stages of reconstruction of the breast on which the mastectomy was performed, surgery and reconstruction of the other breast to
produce a symmetrical appearance, and prostheses and treatment of physical complications of the mastectomy, including
lymphedema. Additionally, the enrollment notice describes any deductibles and coinsurance limitations applicable to such
coverage. Under WHCRA, coverage of breast reconstruction benefits may be subject only to deductibles and coinsurance
limitations consistent with those established for other benefits under the plan or coverage.

Question #2 is continued on the next page.

Page 14



Federal Register/Vol. 65, No. 240/ Wednesday, December 13, 2000/ Notices 78069

. WHCRA’s annual notice must include: (1) information on the availability of benefits for the treatment of mastectomy-related
services, including reconstructive surgery, prosthesis, and lymphedema under the plan; and (2) information (telephone number,
web address, etc.) on how to obtain a detailed description of the mastectomy-related benefits available under the plan. The
following examples illustrate how the annual notice requirement may be satisfied:

(A) An entity distributes the enrollment notice to participants on an annual basis.

(B) An entity annually distributes the following model notice informing participants: “Did you know that your plan, as required by
the Women’s Health and Cancer Rights Act of 1998, provides benefits for mastectomy-related services including reconstruction and
surgery to achieve symmetry between the breasts, prostheses, and complications resulting from a mastectomy (including
lymphedema)? Call your Plan Administrator [insert phone number] for more information.”

(C) In October of every year, an entity delivers to each participant (including those on COBRA) an issue of a periodical benefits
newsletter with the following statement in a prominent place on the front page: “IMPORTANT NOTICE ABOUT YOUR RIGHTS
UNDER YOUR GROUP HEALTH PLAN: October is National Breast Cancer Awareness Month. Your plan, [or identify plan by
name], provides benefits for mastectomy-related services including reconstruction and surgery to achieve symmetry between the
breasts, prostheses, and complications resulting from a mastectomy (including lymphedema). Keep this notice for your records and
call your Plan Administrator for more information.”
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