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Before: SMITH, McGRANERY and HALL, Administrative Appeals Judges.  

 
PER CURIAM: 

 
Claimant appeals the Decision and Order and Order Denying Motion to Reconsider (00-

LHC-2576) of Administrative Law Judge Stuart A. Levin rendered on a claim filed pursuant to the 
provisions of the Longshore and Harbor Workers’ Compensation Act, as amended, 33 U.S.C. §901 
et seq. (the Act).  We must affirm the findings of fact and conclusions of law of the administrative 
law judge which are rational, supported by substantial evidence and in accordance with law.  
O’Keeffe v. Smith, Hinchman & Grylls Associates, Inc., 380 U.S. 359 (1965); 33 U.S.C. §921(b)(3). 
 

The facts underlying this claim are not in dispute.  Claimant suffered a low back injury while 
stepping off a truck on February 20, 1991.  Employer initially paid compensation based on an 
average weekly wage of $1028.77, the same figure to which the parties stipulated when the claim 
was originally heard by Administrative Law Judge Mahony, who denied the claim as untimely filed. 
 The case was appealed to the Board, which reversed the timeliness finding and remanded the case to 
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the Office of Administrative Law Judges.1  As Judge Mahony was no longer available, the case was 
decided by Administrative Law Judge Levin (the administrative law judge) who issued a Decision 
and Order on April 20, 1999, awarding ongoing temporary total disability benefits.   In awarding 
benefits, the administrative law judge adopted and incorporated the findings made by Judge Mahony 
and not disturbed by the Board on appeal, including the stipulation as to average weekly wage.   
 

Claimant subsequently sought modification of that award under Section 22 of the Act, 33 
U.S.C. §922, to correct what he alleged is an error in the computation of his average weekly wage. 
Claimant asserted that the stipulated average weekly wage failed to include vacation, holiday and 
container royalty payments, because the evidence of such payments was in employer’s control.2  
Claimant thus argued that the stipulation constituted an improper waiver of benefits under Section 
15(b) of the Act, 33 U.S.C. §915(b).  In his decision, the administrative law judge concluded that the 
stipulated average weekly wage constituted neither an improper waiver of benefits pursuant to 
Section15(b), nor was it unreasonable.   See Decision and Order at 7.  Accordingly, he denied 
modification.  On reconsideration, the  administrative law judge addressed claimant’s additional 
contentions regarding the effect of stipulations and again denied modification.3 
                                                 

1The proceeding before the Board was the first in which claimant was represented by 
his current attorney. 

2The parties stipu1ated that claimant’s average weekly wage was $1028.77.  Claimant 
sought to modify the average weekly wage to $1268.93. 

3In his motion for reconsideration, claimant argued that the holding in Warren v. 
National Steel & Shipbuilding Co., 21 BRBS 149 (1988), required disregarding a prior 
stipulation based upon a change in counsel.  After reviewing that case, the administrative law 
judge found it distinguishable from the present case, as in Warren the stipulation at issue had 
been proffered at an informal conference and never entered into evidence before the 
administrative law judge.  Order at 2.  As claimant does not raise this argument on appeal, it 
will not be further addressed. 
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Claimant appeals, contending that the stipulation entered into by the parties was in  violation 
of Section 15(b); he, therefore, argues that the administrative law judge erred in failing to grant 
modification based on a mistake in fact as to the amount of his average weekly wage.   Employer 
responds, urging affirmance.  
 

Section 22 of the Act, 33 U.S.C. §922, provides the only means for changing otherwise final 
decisions.  Modification pursuant to this section is permitted based upon a mistake of fact in the 
initial decision or a change in claimant’s physical or economic condition.4 Metropolitan Stevedore 
Co. v. Rambo, 515 U.S. 291, 30 BRBS 1(CRT)(1995).  Under Section 22, the  administrative law 
judge has broad discretion to correct any mistakes of fact “whether demonstrated by wholly new 
evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.” 
O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), reh’g denied, 404 U.S. 1053 
(1972); see also Banks v. Chicago Grain Trimmers Association, Inc., 390 U.S. 459, reh’g denied, 
391 U.S. 929 (1968). 
 

In the instant case, claimant seeks modification of the average weekly wage to which the 
parties stipulated in the prior proceeding.  Stipulations offered in lieu of evidence may be relied 
upon to establish an element of the claim, see generally United States v. Hardin, 139 F.3d 813 (11th 
Cir. 1998), cert.  denied, 525 U.S. 898 (1998),  and as a general rule are binding upon the parties 
who made them.  G.I.C. Corp., Inc. v. United States,  121 F.3d 1447 (11th Cir. 1997); Littrell v. 
Oregon Shipbuilding Co., 17 BRBS 84 (1985). After discussing the use of stipulations in claims 
filed under the Act, the administrative law judge denied modification, reasoning that the stipulation 
as to claimant’s average weekly wage was binding, as it did not constitute a proscribed waiver of 
compensation within the meaning of Section 15(b),  it did not incorporate an  unreasonable wage, 
and it did not evince an incorrect application of law.  Decision and Order at 7.  For the reasons that 
follow, we hold that the administrative law judge erred in failing to apply the standards applicable 
under  Section 22 of the Act, and thus the case must be remanded for further consideration.  
 

                                                 
4No party contends that claimant has undergone a change in either his physical or 

economic condition. 

It is well-settled that, while settlements approved under Section 8(i) of the Act are not subject 
to modification under Section 22, orders based on stipulations agreed to by the parties may be 
modified.  See, e.g., Ramos v. Global Terminal & Container Services, Inc., 34 BRBS 83 (1999); 
Lawrence v. Toledo Lake Front Docks, 21 BRBS 282 (1988).  Thus, a stipulation may be modified if 
the party seeking modification meets its burden of showing a change in condition or mistake in fact. 
 In this case, claimant alleged a mistake in fact in the calculation of his average weekly wage and 
sought to introduce evidence supporting his allegation.   In his decision, the administrative law judge 
did not discuss claimant’s assertion within the context of  Section 22, but instead focused  on the 
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validity of the stipulation in the first instance.  The issue, however, was not whether the stipulation 
was valid, but whether claimant demonstrated a mistake in fact in the average weekly wage figure 
used in the initial award.  As the administrative law judge did not discuss the pertinent issue, the 
case must be remanded. 
 

In support of  his modification request, claimant argued that the stipulation violated Section 
15(b), and the administrative law judge focused his attention on this argument, concluding that the 
stipulated average weekly wage was not an improper waiver of compensation.5  This issue is not 
dispositive of claimant’s request, as Section 22 does not require a Section 15(b) violation in order 
for modification of an award to be granted.  Conversely, however, if the initial order did violate 
15(b) , the statute would require that it be set aside.  In this regard, as the administrative law judge 
discussed, the Board held in Fox v. Melville  Shoe Corp., 17 BRBS 71 (1985), that a voluntary 
stipulation  as to average weekly wage which is based on a reasonable method of calculation under 
the Act does not violate Section 15(b).  Decision and Order at 5.  Thus, the mere fact that the 
average weekly wage was the subject of a stipulation does not establish either a Section 15(b) 
violation, nor does that fact alone establish a mistake in fact under Section 22.6  
 
                                                 

5Section 15(b) of the Act provides that “No agreement by an employee to waive his 
right to compensation under this chapter shall be valid.”  33 U.S.C. §915(b). 

6Claimant relies on the Board’s decision in  Puccetti v. Ceres Gulf, 24 BRBS 25 
(1990), which held that the Director could challenge certain stipulations for the first time on 
appeal on the basis that the stipulations were contrary to law.  The Board relied on the 
principle that stipulations evincing an incorrect application of law are invalid, and it noted 
that the stipulations could potentially violate Section 15(b) if claimant had waived his right to 
full compensation by stipulating to an incorrect compensation rate.  Claimant cannot rely on 
this line of reasoning, however, as modification is not available based solely on a change or 
mistake in law. See, e.g., Moore v. Virginia Int’l Terminals, Inc., 35 BRBS 28 (2001); Ring v. 
I.T.O. Corp. of Virginia, 31 BRBS 212 (1998).  Puccetti, therefore, is not applicable.  
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The administrative law judge’s finding that claimant’s stipulated  average  weekly wage was 
reasonable, however, cannot support the denial of modification.  Initially, whether a determination of 
fact was reasonable is not the test under Section 22, which requires a finding regarding a mistake in 
fact, an issue not presented in Fox as that case  did not arise under Section 22.  Moreover, the 
administrative law judge’s analysis of this issue under Fox is flawed.  He determined that in this 
case, claimant sought to increase his average weekly wage by 24 percent over the stipulated amount, 
whereas the increase sought but denied in Fox was 33 percent greater than the stipulated wage. See 
Decision and Order at 6-7.  The administrative law judge thus compared the magnitude of the 
difference between the two wages in Fox with that in this case and found that as the difference in the 
instant case was  smaller than that in Fox, the stipulated average weekly wage was reasonable.  The 
amount of the difference between the stipulated wage and the wage later sought by claimant in Fox, 
however, played no role in the Board’s decision; the Board’s held in Fox that the stipulated wage 
was reasonable because it reflected a reasonable calculation under Section 10.  In Fox, the record 
revealed the computation used in arriving at  the stipulation, establishing that it was based on a full 
year of the claimant’s payroll records.  The Board affirmed the administrative law judge’s finding 
that the stipulation was based on a reasonable method of calculation under Section 10 of the Act, 33 
U.S.C. §910, because it was based on actual earnings, there was no allegation that the one-year 
period used was not representative of claimant’s earnings and it was not inconsistent with the Act in 
light of the “unique nature of claimant’s income.”7  Fox, 17 BRBS at 73.  The Board contrasted the 
                                                 

7Mr. Fox was a shoe salesman who was paid a commission of 13 percent of gross 
sales minus the salaries paid to part-time employees.  Claimant and employer stipulated that 
claimant’s average weekly wage would be $331.23 based on his gross pay, and $245.36 after 
salaries were subtracted.  Claimant agreed to the stipulation provided he could reopen the 
record if he found a computational error.  After the hearing, claimant sought to reopen the 
record to allow presentation of additional evidence regarding the average weekly wage, 
arguing that employer’s calculation was erroneous because it was based only on one year of 
earnings while claimant had worked for employer for 20 years and because vacation pay was 
not treated properly.  The administrative law judge rejected this argument, finding that 
claimant’s contention went to methodology and not computation and that the lower figure 
was proper because it represented claimant’s actual earnings. 
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facts presented with those in which agreements had been found invalid because they were not based 
on actual wages and calculated under Section 10.  See Beltran v. Traynor, 381 F.2d 83 (4th Cir. 
1967)(agreement based on a rate set by the union and employer’s association); California Ship Serv. 
v. Pillsbury, 175 F.3d 873 (9th Cir. 1949)(stipulation was not computed in accordance with Section 
10).  In contrast, in the present case, we have no basis for knowing how the prior stipulation was 
reached, as the record is silent in this regard.  Thus, a conclusion that it was based on a proper 
calculation under Section 10 is not supported by substantial evidence.  Accordingly,  the 
administrative law judge’s conclusion that the average weekly wage was reasonable is not supported 
by  Fox or by the evidence in the record. 
 
 

In any event, the seminal question is not whether the stipulated wage was reasonable, but 
whether claimant has shown it contains a mistake in fact.  In this regard, the administrative law 
judge erred in not addressing claimant’s evidence.  Under Section 22, moreover,  the percentage of 
increase in the average weekly wage sought by claimant has no bearing on whether modification 
should be granted.  There is no requirement that, if granted, the relief will cause the award to be 
modified by any particular amount.  E.P. Paup Co. v. Director, OWCP, 999 F.2d 1341, 
1347 n.1, 27 BRBS 41, 44 n.1(CRT) (9th Cir. 1993) (Section 22 does not require that 
 a mistake of fact be “material”);  Ramirez v.  Southern Stevedores, 25 BRBS 260 (1992) 
(rejecting the finding that modification can be granted only if it results in a “substantial” 
change in the prior decision).  It is clear that any mistake in fact can provide the basis for 
modification, see Banks, 390 U.S. 459; see also Rambo I, 515 U.S. 291, 30 BRBS 1(CRT), 
including a fact established by stipulation.  See Ramos, 34 BRBS 83.8  Issues such as average 
weekly wage involving a mixed question of law and fact are subject to the provisions of 
Section 22.  See generally Finch v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 
196 (1989). 
 

Finally, in reaching his decision, the administrative law judge relied on the principles 
that Section 22 is not intended as a back door for re-litigating an issue which could have been 
raised at the initial proceeding, or  “to correct errors or misjudgments of counsel.”  General 
Dynamics Corp.  v. Director, OWCP, 673 F.2d 23, 26, 14 BRBS 636, 640 (1st Cir. 1982); 
McCord v. Cephas, 532 F.2d 1377, 3 BRBS 371 (D.C. Cir. 1976).  This reasoning is 
derived from holdings that, in determining whether to grant modification based on a mistake 
in fact, the administrative law judge should inquire whether doing so will render justice under 
the Act,  see O’Keeffe, 404 U.S. at 255; McCord, 532 F.2d 1377, 3 BRBS 371; however, 
in making this inquiry, the interest in finality is not a prime factor, as Section 22 displaces 

                                                 
8In Ramos, the parties stipulated at a 1990 proceeding that claimant was permanently 

totally disabled.  The Board held that the stipulation established claimant’s condition at the  
time the initial compensation order was entered, and that employer could seek modification 
by submitting evidence that the claimant’s condition had changed. 
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such considerations as res judicata and the “law of the case” doctrine.  See Old Ben Coal Co. 
v. Director, OWCP, 292 F.3d 533 (7th Cir. 2002); Bath Iron Works Corp. v. Director, 
OWCP [Hutchins], 244 F.3d 222, 35 BRBS 35(CRT) (1st Cir. 2001); Coats v. Newport 
News Shipbuilding & Dry Dock Co., 21 BRBS 77 (1989). 
 

 In the instant case, as we have discussed, the record does not indicate the basis for the 
average weekly wage calculation or divulge how the parties reached their agreement. The 
administrative law judge also did not address the evidence claimant sought to admit, or his 
allegation that it was not available to him initially.  Therefore, the administrative law judge 
has not supported his conclusion that this case involves an attempt to correct an error or 
misjudgment by counsel.  Furthermore, whether or not the fact to be modified was the subject 
of a stipulation is not a basis for determining whether modification would render justice 
under the Act; indeed, since a stipulation is mutually agreed upon, neither party can be said 
to have engaged in the dilatory practices which are at issue in cases where modification has 
been denied due to a party’s failure to pursue its remedies timely.  See, e.g.,  McCord, 532 
F.2d 1377, 3 BRBS 371.  Under the circumstances of this case, therefore, Section 22 
requires the administrative law judge to ascertain claimant’s average weekly wage based on 
all relevant evidence, see O’Keeffe, 404 U.S. at 256, in accordance with the applicable law, 
see  33 U.S.C. §§902(13), 910; Universal Maritime Service Corp. v. Wright, 155 F.3d 
311, 33 BRBS 15(CRT) (4th Cir. 1998),  and to determine whether it reflects a mistake in 
fact in the prior decision and whether granting modification will render justice under the Act. 
 

Accordingly, the Decision and Order of the administrative law judge is vacated, and 
the case is remanded for further consideration consistent with this opinion. 
 

SO ORDERED.  
 

 
  
ROY P. SMITH 
Administrative Appeals Judge 

 
 
 

  
REGINA C. McGRANERY 
Administrative Appeals Judge 

 
 
 

  



 

BETTY JEAN HALL 
Administrative Appeals Judge 


