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PER CURIAM:

Claimant appeals the Decision and Order (2002-BLA-5439) of Administrative Law
Judge Joseph E. Kane denying benefitson aclaim filed pursuant to the provisionsof TitlelV
of the Federal Coal Mine Health and Safety Act of 1969, asamended, 30 U.S.C. 8901 et seq.
(the Act). The administrative law judge found, and the parties stipulated to, twenty-five
years of coa mine employment. Decision and Order at 2-4; Director’s Exhibit 1; Hearing



Transcript at 10. Based on the date of filing, the administrative law judge adjudicated the
claim pursuant to 20 C.F.R. Part 718. Decision and Order at 9. After determining that the
instant claim was asubsequent claim,* the administrativelaw judge noted the proper standard
and found that the newly submitted evidence wasinsufficient to establish atotally disabling
respiratory or pulmonary impairment pursuant to 20 C.F.R. §718.204(b)(2)(i)-(iv). Decision
and Order at 3, 9-13. Theadministrative law judge further concluded that claimant failed to
establish total disability dueto pneumoconiosis pursuant to 20 C.F.R. §718.204(c). Decision
and Order at 13. Consequently, the administrative law judge concluded that claimant failed
to establish any element of entitlement previously adjudicated against him and denied the
subsequent claim pursuant to 20 C.F.R. §725.309. Decision and Order at 14. Accordingly,
benefits were denied.

On appeal, claimant contends that the administrativelaw judge erredinfailing to find
total disability dueto pneumoconiosis established pursuant to 20 C.F.R. §718.204(b)(2)(iv).
Employer responds urging affirmance of the administrative law judge’ sdenia of benefitsas
supported by substantial evidence. The Director, Office of Workers Compensation
Programs has filed a letter indicating that he will not respond to the instant appeal .*

The Board’ s scope of review is defined by statute. If the administrative law judge’s
findings of fact and conclusions of law are supported by substantial evidence, are rational,
and are consistent with applicable law, they are binding upon this Board and may not be
disturbed. 33 U.S.C. §8921(b)(3), as incorporated into the Act by 30 U.S.C. §8932(a);
O’ Keeffe v. Smith, Hinchman & Grylls Associates, Inc., 380 U.S. 359 (1965).

In order to establish entitlement to benefitsin aliving miner’ sclaim filed pursuant to

IClaimant filed hisinitial claim for benefits on December 26, 1972, which wasfinally
denied on December 4, 1979. Director’sExhibit 1. Claimant filed asecond application for
benefits on June 18, 1986, which was denied on July 28, 1993 by Administrative Law Judge
George A. Fath. Judge Fath found that although claimant established a material changein
condition and the existence of pneumoconiosis, hefailed to establish the existence of atotally
disabling respiratory or pulmonary impairment. Director’ sExhibit 1. The Benefits Review
Board affirmed this denia on February 28, 1996. Director’s Exhibit 1. Claimant filed the
instant claim on February 27, 2001, which was denied by the district director on July 8, 2002.
Director’s Exhibits 3, 26. Claimant subsequently requested a hearing before the Office of
Administrative Law Judges. Director’s Exhibit 27.

2The administrative law judge’ slength of coal mine employment determination aswell
ashisfindings pursuant to 20 C.F.R. §718.204(b)(2)(i)-(iii) are affirmed as unchallenged on
appeal. Srack v. Island Creek Coal Co., 6 BLR 1-710 (1983).
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20 C.F.R. Part 718, clamant must establish the existence of pneumoconiosis, that the
pneumoconiosis arose out of coal mine employment, and that the pneumoconiosisistotally
disabling. 20 C.F.R. 88718.3, 718.202, 718.203, 718.204; Gee v. W.G. Moore and Sons, 9
BLR 1-4 (1986)(en banc). Failure to establish any one of these elements precludes
entittement. Trent v. Director, OWCP, 11 BLR 1-26 (1987); Perry v. Director, OWCP, 9
BLR 1-1(1986)(en banc). The United States Court of Appealsfor the Sixth Circuit hasheld
that in assessing whether the subsequent claim can be adjudicated pursuant to 20 C.F.R.
8725.309, an administrative law judge must consider all of the new evidence, favorable and
unfavorable to claimant, and determine whether claimant has proven at least one of the
elements of entitlement previously adjudicated against him.*> See Sharondale Corp. v. Ross,
42 F.3d 993, 19 BLR 2-10 (6th Cir. 1994). The Court hasfurther held that the administrative
law judge must compare the sum of the newly submitted evidence against the sum of the
previously submitted evidence to determine whether the new evidence is substantially more
supportive of claimant. See Tennessee Consolidated Coal Co. v. Kirk, 264 F.3d 602, 22 BLR
2-228 (6th Cir. 2001).

After consideration of the administrative law judge's Decision and Order, the
arguments raised on appeal and the evidence of record, we conclude that the Decision and
Order of the administrative law judge is supported by substantial evidence and contains no
reversible error. The administrative law judge correctly noted that the previous claim was
denied as clamant did not establish that hewastotally disabled by arespiratory or pulmonary
impairment due to pneumoconiosis. Decision and Order at 3, 10; Director’'s Exhibit 1.
Considering the newly submitted evidence, the administrative law judge acted within his
discretion, as fact-finder, in concluding that the evidence was insufficient to establish a
totally disabling respiratory or pulmonary impairment due to pneumoconiosis pursuant to
Section 718.204(b), (c). See Kuchwarav. Director, OWCP, 7 BLR 1-167 (1984). Claimant
arguesthat the administrative law judge erred in failing to award benefitsashefailed to give
adequate consideration to the medical opinionsof record. Claimant specifically contendsthat
the administrative law judge erred in failing to accord appropriate weight to the opinions of
Dr. Baker, claimant’ s treating physician, and Dr. Hussain as they are sufficient to establish
that claimant suffers from atotally disabling respiratory or pulmonary impairment due to
pneumoconiosis pursuant to 20 C.F.R. §718.204. Claimant’s Brief at 3-6. We do not find
merit in claimant’s argument. Claimant’s contention constitutes a request that the Board
reweigh the evidence, which is beyond the scope of the Board’s powers. See Anderson v.
Valley Camp of Utah, Inc., 12 BLR 1-111 (1988). The administrative law judge must

3This case arises within the jurisdiction of the United States Court of Appealsfor the
Sixth Circuit asthe miner waslast employed in the coal mineindustry in the Commonweslth
of Kentucky. See Shupe v. Director, OWCP, 12 BLR 1-200 (1989)(en banc); Director’s
Exhibits 1, 4.



determine the credibility of the evidence of record and the weight to be accorded this
evidence when deciding whether a party has met its burden of proof. See Mabe v. Bishop
Coal Co., 9BLR 1-67 (1986); Director, OWCP v. Rowe, 710 F.2d 251, 5 BLR 2-99 (6th Cir.
1983).

Contrary to claimant’ sarguments, the administrative law judge adequately examined
and discussed all of the relevant newly submitted evidence of record as it relates to total
disability due to pneumoconiosis and permissibly concluded that the medical opinion
evidence fails to carry claimant’s burden pursuant to Section 718.204(b)(2)(iv) and (c).
Claimant’ s Brief at 3-6; Decision and Order at 5-14; Director’ s Exhibits 11, 12; Employer’s
Exhibits 3-5, 7; Lafferty v. Cannelton Industries, Inc., 12 BLR 1-190 (1989); Fagg v. Amax
Coal Co., 12BLR 1-77 (1988); Mazgaj v. Valley Camp Coal Co., 9BLR 1-201 (1986). The
administrative law judge, in the instant case, properly considered this evidence and
permissibly found that the report by Dr. Baker was insufficient to establish total disability
pursuant to Section 718.204(b)(2)(iv) as the physician’s opinion was based on the need to
limit further exposure to coal dust.* Director’s Exhibit 12; Decision and Order at 13. Such
an opinion, which merely advises against further dust exposure, is not an opinion of total
respiratory disability. Zimmermanv. Director, OWCP, 871 F.2d 564, 12 BL R 2-254 (6th Cir.
1989); Neacev. Director, OWCP, 867 F.2d 264, 12 BLR 2-160 (6th Cir. 18389); Collinsv. J
& L Seel, 21 BLR 1-181 (1999); Lafferty, 12 BLR 1-190; Clark v. Karst-Robbins Coal Co.,
12 BLR 1-149 (1989)(en banc); Taylor v. Evansand Gamble Co., Inc., 12 BLR 1-83 (1988);
Fagg, 12 BLR 1-77; Budash v. Bethlehem Mines Corp., 9 BLR 1-48 (1986)(en banc), aff'd
on recon. en banc, 9 BLR 1-104 (1986); Lucostic v. United States Seel Corp., 8 BLR 1-46
(1985).

Further, contrary to claimant’s assertion, the administrative law judge was not
required to accord determinative weight to the opinion of Dr. Baker solely because it is
offered by atreating physician. See Jericol Mining, Inc. v. Napier, 301 F.3d 703, 22 BLR 2-
537 (6th Cir. 2002); Wolf Creek Collieriesv. Director, OWCP [ Sephens] , 298 F.3d 511, 22
BLR 2-495 (6th Cir. 2002); Tussey v. Island Creek Coal Co., 982 F.2d 1036, 17 BLR 2-16
(6th Cir. 1993); Tedesco v. Director, OWCP, 18 BLR 1-103 (1994); Clark, 12 BLR 1-149;
Wetzel v. Director, OWCP, 8 BLR 1-139 (1985); Decision and Order at 13; Director’'s
Exhibit 12. Although an administrative law judge may give atreating physician’s opinion

4Dr. Baker diagnosed coal workers pneumoconiosis based on abnormal x-ray and
significant history of dust exposure and chronic bronchitis based on history and noted that the
“Guides to the Evaluation of Permanent Impairment” states that persons who develop
pneumoconiosis should limit further exposure to the offending agents. Dr. Baker further
stated “thiswould imply that claimant is 100% occupationally disabled for work in the coal
mining industry or similar dusty occupations.” Director’s Exhibit 12,
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controlling weight, the weight that isto be given to the treating physician must a so be based
onthe credibility of the physician’ sopinionin light of itsreasoning and documentation. See
20 C.F.R. 8718.104(d)(5); Napier, 301 F.3d 703, 22 BLR 2-537; Sephens, 298 F.3d 511, 22
BLR 2-495; Callins, 21 BLR 1-181; Clark, 12 BLR 1-149. The administrative law judge
rationally concluded that the opinion of Dr. Baker did not constitute a finding of total
disability, but rather was a recommendation against further coal dust exposure, that did not
address claimant’ s physical capacity to do hiscoal mine employment. See Napier, 301 F.3d
703, 22 BLR 2-537; Zimmerman, 871 F.2d 564, 12 BLR 2-254; Lafferty, 12 BLR 1-190;
Clark, 12 BLR 1-149; Taylor, 8 BLR 1-405; Lucostic, 8 BLR 1-46; Decision and Order at
13; Director’s Exhibit 12.

In addressing the opinion of Dr. Hussain, the administrative law judge acted within his
discretion, asfact-finder, in concluding that the opinion was insufficient to meet claimant’s
burden of proof as the physician did not opine that clamant was totally disabled. See
Lafferty, 12 BLR 1-190; Clark, 12 BLR 1-149; Anderson, 12 BLR 1-111; Fieldsv. Island
Creek Coal Co., 10 BLR 1-19 (1987); Gee, 9 BLR 1-4; Decision and Order at 12-13;
Director’'s Exhibit 11. Rather, Dr. Hussain diagnosed pneumoconiosis and a mild
Impai rment but opined that claimant retained the respiratory capacity to performthework of
acoal miner or perform comparable work in adust free environment. Director’ s Exhibit 11.

Moreover, the administrative law judge permissibly accorded greater weight to the
opinionsof Drs. Hussain, Broudy and Repsher, than to the contrary opinion of Dr. Baker, as
the physicians offered well reasoned and documented opinions which are supported by the
objective medical evidence of record. See Eastover Mining Co. v. Williams, 338 F.3d 501,
22 BLR 2-623 (6th Cir. 2003); Stephens, 298 F.3d 511, 22 BLR 2-495; Lafferty, 12 BLR 1-
190; Clark, 12 BLR 1-149; Fields, 10 BLR 1-19; Decision and Order at 12-13; Director’s
Exhibits 11, 12; Employer’s Exhibits 3-5, 7. Moreover, contrary to claimant’s contention,
opinions that are found to be unreliable or find no significant or compensable impairment,
need not be discussed by the administrative law judge in terms of claimant’s former job
duties. Wetzel, 8 BLR 1-139.

Claimant’ sassertion that heisentitled to apresumption of total disability lacks merit.
Claimant’ s Brief at 3. Claimant is not entitled to a presumption of disability astherecordis
devoid of any evidence of complicated pneumoconiosis and the instant claim wasfiled after
January 1, 1982. 20 C.F.R. §8718.304, 718.305(e); Director’ s Exhibit 3; Decision and Order
at 3, 5-8; Kabachka v. Windsor Power House Coal Corp., 11 BLR 1-171 (1988); Langerud v.
Director, OWCP, 9 BLR 1-101 (1986). Rather, claimant must establish each element of
entitlement by a preponderance of the evidence. See Trent, 11 BLR 1-26; Gee, 9 BLR 1-4;
Perry, 9BLR 1-1. Therefore, contrary to claimant’ sassertion, the administrative law judge,
in a proper exercise of hisdiscretion, fully addressed all of the medical opinion evidence,
including the opinion of Dr. Baker, and rationally found that this evidence could not carry
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claimant’s burden of proof. Decision and Order at 11-13; Director’'s Exhibits 11, 12;
Employer’ s Exhibits 3-5, 7; Zimmerman, 871 F.2d 564, 12 BL R 2-254; Taylor, 12 BLR 1-83;
Trent, 11 BLR 1-26; Gee, 9 BLR 1-4; Perry, 9 BLR 1-1.

Finaly, claimant, citing the Board’ sdecisionin Bentley v. Director, OWCP, 7 BLR 1-
612 (1982), arguesthat heistotally disabled for comparable and gainful work because of his
age, work experience, and education. Claimant’ sargument lacksmerit. Initially, theBoard's
decision in Bentley is inapposite.” Moreover, under Section 718.204(b), the test for total
disability is medical, not vocational. See 20 C.F.R. §718.204(b); Carson v. Westmoreland
Coal Co., 19BLR 1-18 (1994); see also Ramey v. Kentland v. Elkhorn Coal Corp., 775 F.2d
485, 7 BLR 2-124 (6th Cir. 1985). Thus, claimant’sarguments arerejected. Consequently,
as claimant makes no other specific challenge to the administrative law judge’s credibility
determinationswith respect to the newly submitted medical opinion evidence, we affirmthe
administrative law judge’ sfindings asthey are supported by substantial evidenceand arein
accordance with law. See Trent, 11 BLR 1-26; Sarf v. Director, OWCP, 10 BLR 1-119
(1987); Mabe, 9 BLR 1-67; Budash, 9 BLR 1-48; Perry, 9 BLR 1-1; Fish v. Director,
OWCP, 6 BLR 1-107 (1983).

Claimant hasthe general burden of establishing entitlement and bearstherisk of non-
persuasion if hisevidenceisfound insufficient to establish acrucial element. See Director,
OWCP v. Greenwich Collieries [ Ondecko], 512 U.S. 267, 18 BLR 2A-1 (1994); Trent, 11
BLR 1-26; Perry, 9 BLR 1-1; Oggero v. Director, OWCP, 7 BLR 1-860 (1985); White v.
Director, OWCP, 6 BLR 1-368 (1983). Theadministrativelaw judgeisempowered toweigh
the medical evidence and to draw hisown inferencestherefrom, see Maypray v. Iland Creek
Coal Co., 7BLR 1-683 (1985), and the Board may not reweigh the evidence or substitute its
own inferences on appeal. See Clark, 12 BLR 1-149; Anderson, 12 BLR 1-111; Worley v.
Blue Diamond Coal Co., 12 BLR 1-20 (1988). Inasmuch asthe administrative law judge’ s
finding that the newly submitted evidence of record isinsufficient to establish the existence
of atotally disabling respiratory or pulmonary impai rment due to pneumoconi 0SS pursuant to
Section 718.204 is supported by substantial evidence and in accordance with law, claimant
hasfailed to establish any element of entitlement previously adjudicated against him. See20
C.F.R. 8725.309; Ross, 42 F.3d 993, 19 BLR 2-10; Clark, 12 BLR 1-149; Trent, 11 BLR 1-
26; Perry, 9 BLR 1-1. Consequently, we affirm the denial of benefits in this subsequent

5In Bentley v. Director, OWCP, 7 BLR 1-612 (1982), a case decided under the 20
C.F.R. Part 410 regulations, the Board noted that age, work experience and education are
only relevant to claimant’ s ability to perform comparable and gainful work, an issue which
did not need to be reached in that case in light of the administrative law judge’ s finding at
Section 410.426(a) that claimant did not establish that he had any impai rment which disabled
him from his usua coal mine employment. See also 20 C.F.R. §718.204(a), (b)(1).
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claim. See 20 C.F.R. §725.309; Kirk, 264 F.3d 602, 22 BLR 2-228; Ross, 42 F.3d 993, 19
BLR 2-10.

Accordingly, the administrative law judge’ s Decision and Order denying benefitsis
affirmed.

SO ORDERED.

NANCY S. DOLDER, Chief
Administrative Appeals Judge

ROY P. SMITH
Administrative Appeals Judge

JUDITH S. BOGGS
Administrative Appeals Judge



