Section 4:

Workplace-Related Policies, Programs, and Laws
This section addresses the first corner of the drug-free workforce triad—employers.  It describes the nature and varying scope of employer-sponsored drug-free workplace programs and the different federal and state laws and regulations that directly and indirectly impact them.

4.1
Drug-Free Workplace Programs
Numerous employers have implemented drug-free workplace programs because they believe such programs provide benefit to their worksite by contributing to reduced accidents, injuries, and substance abuse-related health costs.  Some employers adopt drug-free workplace programs to comply with federal or state laws, while others do so to qualify for discounts on workers compensation premiums and other types of insurance coverage.  Others are motivated to implement drug-testing measures to protect against costly unemployment claims.  

Indeed, there is no nationwide standard governing how employers may implement drug-free workplace activities, and there is wide variation in program design and implementation.  Employers typically adopt approaches that serve the unique needs and culture of their organization.  However, there is general agreement that a comprehensive program yields the most success.  According to the U.S. Department of Labor’s Working Partners for an Alcohol- and Drug-Free Workplace initiative, a comprehensive program comprises the following five components:

· Drug-free workplace policy

· Supervisor training

· Employee education

· Employee assistance

· Drug testing. 

A mix of any of these elements may be utilized in various workplaces; however, all five components are believed to provide the greatest benefit.  Each component is described in more detail below:

4.1.1
Drug-Free Workplace Policy  

A drug-free workplace policy is the essential foundation of an organization’s rationale and purpose for initiating its drug-free efforts.  Every organization’s policy should be tailored to its individual needs; however, all effective policies have a few common elements.  An effective drug-free workplace policy should: 

· State why the drug-free workplace policy is being implemented.  

· Specify what drug- and alcohol-related behaviors are prohibited.  

· Explain the consequences of violating the policy.  

4.1.2
Supervisor Training  

Supervisor training in the context of a drug-free workplace program is designed to provide supervisors and mid-level management with a clear understanding of their employer’s drug-free workplace policy, ways to recognize and appropriately deal with employees who have performance problems that may be related to drug use, and how to refer employees to available assistance.  Supervisors’ responsibilities should include monitoring employees’ performance, staying alert to and documenting performance problems, and enforcing the policy.  Supervisors should not, however, be expected to diagnose alcohol and drug problems or provide counseling to employees who may have them.   Providing such training is essential to reduce the legal risks of inappropriate or discriminatory application of an organization’s drug-free workplace requirements.  For example, supervisors responsible for making employee referrals for drug testing must be specifically trained on how to determine when a drug test is warranted based on objective criteria articulated in the organization’s policy.  

4.1.3
Employee Education  

Effective employee education for a drug-free workplace initiative provides organization-specific information, such as details of the organization’s drug-free workplace policy, as well as general information about the dangers of alcohol and drug use on the job; addiction; the impact alcohol and other drugs have on work performance; information on substance abuse and health; and types of help available for individuals with substance abuse-related problems.  Today’s communication technologies provide a variety of ways to deliver this information to every worker, and for maximum effect the information should be delivered on an ongoing basis.  

4.1.4
Employee Assistance  

Employee Assistance Programs (EAPs) are a proven, effective vehicle for addressing an employee’s poor performance stemming from personal problems, including substance abuse and addiction.  EAP services include assessments, counseling, referrals to appropriate outside help, including alcohol and drug treatment, and follow-up support for workers (and frequently, family members) identified as experiencing substance abuse problems.  EAP services are provided confidentially, and workers and their family members can avail themselves of information, assistance, and support without their employer’s knowledge and are responsible for costs of subsequent treatment, which may or may not be covered by employer-provided health benefits.  Providing an EAP is a cost-effective benefit and clearly demonstrates an employer’s commitment to a productive, drug-free workplace.  EAPs save time and valuable resources by offering an alternative to dismissal and thus can minimize risks and costs to employers in retaining otherwise worthy employees.  

Drug-free workplace services that an EAP might typically provide include: 

· Drug-free workplace policy consultation. 

· Crisis intervention and short-term problem solving.  

· Assessment and referral for substance abuse and chemical dependency treatment.  

· Treatment monitoring and follow-up support. 

· Supervisory and union representative training and consultation.  

· Employee education about substance abuse, as well as other health-related topics. 

Additional information and research findings on the benefits of employee assistance are summarized in Section 3.1.4.

4.1.5
Drug Testing  

Drug testing is not a required drug-free workplace component in all work sites.  However, employers may decide to utilize workplace drug testing for a variety of reasons, such as detecting and deterring use, intervention, referral to treatment, and/or disciplinary action.  The different types of drug testing, used individually or in combination, are:

· Pre-employment testing, which usually accompanies previous employment or background checks conducted when considering applicants.  

· Random testing, which is unannounced testing of randomly selected current employees, without evidence of use or impairment.  

· Periodic tests of current employees, such as during annual physical exams.  

· For-cause or reasonable-suspicion testing of current employees when there is a reasonable suspicion of drug use, triggered by evidence of problems, such as excessive absences or poor job performance.  

· Post-accident testing of employees involved in unsafe incidents of accidents (required by law in some safety-sensitive industries such as transportation and nuclear energy).  
· Follow-up testing of employees currently enrolled in or after having completed alcohol or drug treatment.  For employees who entered drug treatment after violating a drug-free workplace policy, their continued employment may be conditional on successful completion of these follow-up tests.  
Employers that implement testing measures should be familiar with any state and federal laws that may impact how sample collection and drug testing are performed, as well as the various employer and worker protections that may be applicable.  Research findings on the impact of workplace drug testing are summarized in Section 3.1.3.

As noted above, it is believed that the most effective drug-free workplace programs have some combination of the above five elements.  In addition, as summarized in Section 3.1.5, recent research suggests that workplace health promotion and prevention efforts that address other issues besides substance abuse, including work and family stress and unhealthy lifestyles, may positively influence workers’ substance use behaviors.  

4.2
Laws and Regulations that Impact Workplace-Related Programs
4.2.1
Federal Laws that Directly Impact Drug-Free Workplace Programs

Executive Order 12564 / Agency-Specific Fitness-for-Duty Regulations

Executive Order 12564 of September 15, 1986 initiated a federal drug-free workplace, making it a condition of employment for all federal employees to refrain from using illegal drugs, on or off duty, and mandating all agencies to drug test employees in “sensitive” positions.  For the purposes of Executive Order 12564, the term sensitive positions includes individuals serving under presidential appointments, law enforcement officers and other positions determined by an agency head to involve law enforcement, national security, the protection of life and property, public health or safety, or other functions requiring a high degree of public trust and confidence.  

The following year, Congress passed legislation designed to establish uniformity among federal agencies’ drug-testing plans, reliable and accurate drug testing, employee access to drug-testing records, confidentiality of drug-test results, and centralized oversight for the program.  An Interagency Coordinating Group Executive Committee, convened by the Office of National Drug Control Policy and staffed by Substance Abuse and Mental Health Services Administration’s Division of Workplace Programs, provides certification and oversight for the program.   

To establish uniformity, agencies were provided with the Model Plan for a Comprehensive Drug-Free Workplace Program, which mandated the components and other key features of federal agency plans, and the Mandatory Guidelines for Federal Workplace Drug Testing Programs, which addressed the scientific and technical guidelines to be used by agencies and their laboratories in the drug testing of federal employees.  This process served to define what constitutes a drug-free workplace, including the five components. Testing for illegal drugs became more prevalent among employers after the federal government launched this drug-free workplace initiative.

Where to find more information about Executive Order 12564:

· http://www.drugfreeworkplace.gov/FedPrograms/FedAngencyPrgms/bg.htm 

· http://www.archives.gov/federal_register/codification/executive_order/12564.html.  

Omnibus Transportation Employee Testing Act of 1991

The Omnibus Transportation Employee Testing Act of 1991 requires transportation industry employers who have employees in “safety-sensitive” positions to have drug-free workplace programs that include both drug and alcohol testing.  The U.S. Department of Transportation (DOT) is responsible for implementing and enforcing these regulations and works closely with SAMHSA to assure uniformity with mandatory drug testing guidelines and use of certified laboratories.  

The DOT-mandated program has five basic components:  a policy statement, which must include many DOT-specific elements; two hours of supervisor training annually on the effects of drugs and alcohol and on the responsibilities of supervisors of DOT-covered workers; employer certification that employees have received drug and alcohol education; drug testing; and alcohol testing.  Furthermore, employers must follow specific procedures for the collection of urine and the transporting of the samples to the laboratory and must submit annual reports on all testing activities and specific reports on post-accident testing.  DOT conducts random audits nationwide in order to monitor compliance, track trends, identify needed changes in the regulations, and develop additional guidance. 

Approximately six million employees, both private and public sector, are covered by DOT regulations, the vast majority being truck drivers.  The DOT model based on SAMHSA’s mandatory guidelines is considered by many  to be the “gold standard” for drug testing.  Also, the regulations provide a process for returning people to work in the event they test positive, provided they receive treatment, are evaluated by a substance abuse professional, and are monitored by drug testing.  The regulations stop short of requiring employers to allow workers to return to work; however, they do provide a blueprint for doing so.

Where to find more information about the Omnibus Transportation Employee Testing Act of 1991:

· http://www.dot.gov/ost/dapc/
· http://said.dol.gov/SummaryDocument.asp?ID=823.  

Drug-Free Workplace Act of 1988

The Drug-Free Workplace Act of 1988 requires some federal contractors and all federal grantees to agree that they will provide drug-free workplaces as a precondition of receiving a contract or grant from a federal agency.  To be in compliance, covered employers must establish a written policy that informs employees that the unlawful possession, distribution, or manufacturing of a controlled substance in the workplace is prohibited and notify the contracting agency within 10 days after receiving notice that a covered employee has been convicted of a criminal drug violation in the workplace.  Thirty-five federal agencies adopted a common rule that sets forth requirements for compliance with the act, and the federal government’s Office of Management and Budget provides oversight.  

Although the Drug-Free Workplace Act of 1988 does not require drug testing, some agencies, including the Department of Defense, the Department of Energy, the Nuclear Regulatory Commission, and the National Aeronautics and Space Administration, implemented regulations that require contractors, grantees, and licensees to have fitness-for-duty requirements or drug-free workplace programs that include drug testing.    

Although it does not require training, EAPs, or drug testing, the Drug-Free Workplace Act of 1988 further articulated the government’s support for and understanding of the value drug-free workplace programs provide to businesses and their communities. Various initiatives were undertaken to make the private sector aware of the existence and requirements of this Act, which stimulated noticeable interest in drug-free workplace program implementation even among organizations not required to comply.  

Where to find more information about the Drug-Free Workplace Act of 1988: 

· http://www.dol.gov/elaws/drugfree.htm
· http://said.dol.gov/SummaryDocument.asp?ID=583.  

Drug-Free Workplace Act of 1998

The Drug-Free Workplace Act of 1998 mandated the Small Business Administration, through the Paul D. Coverdell Drug-Free Workplace Program, to award grants to eligible intermediaries and contracts to Small Businesses Development Centers to provide assistance, both technically and financially, to small businesses in establishing drug-free workplace programs.  

The Drug-Free Workplace Act of 1998 is significant because it recognized that as employers of the vast majority of America’s workers and parents, small businesses have an important role to play in the nationwide campaign to eliminate drug abuse.  Although most large private industry employers have adopted drug-free workplace programs, most of which offer EAPs, most small businesses have not been as swift to address the issue, mainly due to a lack of resources, such as staff to seek information about it and provide assistance to employees who have problems.  A misconception also exists among some small business employers that they are less likely to be affected by the problem than large businesses simply because they have fewer employees.  This reluctance is reinforced by confusion over the cost of running drug-free workplace programs and what action can legally be taken, particularly regarding drug testing and disciplinary procedures.     

Where to find more information about the Drug-Free Workplace Act of 1998:  

· http://www.sba.gov/news/drugfree/
· http://said.dol.gov/SummaryDocument.asp?ID=816. 

4.2.2
Federal Laws and Regulations that Indirectly Impact Workplace-Related Programs
Occupational Safety and Health (OSH) Act of 1970

The OSH Act created the Occupational Safety and Health Administration (OSHA), whose mission is to save lives, prevent injuries, and protect the health of America’s workers.  The Act assigns OSHA two regulatory functions: setting standards and conducting inspections to ensure that employers are providing safe and healthful workplaces. 

OSHA standards may require that employers adopt certain practices, means, methods, or processes that are reasonably necessary and appropriate to protect workers on the job. Employers must become familiar with the standards applicable to their establishments and eliminate hazards.  Nearly every worker in the nation comes under OSHA’s jurisdiction as defined by the OSH Act.  (Exceptions include miners, certain truckers and rail workers, atomic energy workers, immediate members of farming families that don’t employ outside workers, and the self-employed.)  Coverage is provided either directly by the federal OSHA or by an OSHA‑approved state job safety and health plan.
OSHA has a variety of cooperative programs, such as the Onsite Consultation program, Voluntary Protection Programs, the OSHA Strategic Partnerships Program, and the Alliance Program, to provide assistance to employers for compliance with its regulations and to recognize employers and employees for their efforts to improve workplace safety and health.  In addition, OSHA has various products and resources available to the public, including publications, electronic assistance tools, and the agency website.  Further, OSHA Compliance Assistance Specialists, located in each federal jurisdiction area office, promote these various products and programs and respond to requests for safety and health assistance.  Small businesses, trade associations, union locals, and community- and faith-based groups may call CASs to speak at seminars, workshops, and other events.

OSHA strongly supports measures that contribute to a drug-free environment.  Although OSHA supports workplace drug and alcohol programs, at this time OSHA does not have a standard on this issue.  

Where to find more information about the OSH Act:  

· http://www.osha.gov 

· 1-800-321-OSHA (-6742); TTY: 1-877-889-5627. 

National Labor Relations Act (NLRA)

Passed in 1935, the NLRA is the principal law governing management-labor relations in the private sector in the United States.  It is designed to protect workers from the effects of unfair practices by employers and requires employers to recognize and bargain collectively with a union elected by workers to represent them.  The National Labor Relations Board, an independent federal agency, administers the Act.  

The NLRA generally permits non-union companies to require applicants and/or employees to take drug tests.  Of course, employers must comply with any applicable state and federal laws that may impact how testing is performed. In unionized workforces, however, the implementation of drug-testing programs must be negotiated. Even when testing is required by federal regulations, the disciplinary consequences of testing positive need to be determined and are subject to collective bargaining.  

Where to find more information about the NLRA:  

· http://www.nlrb.gov/.  

Family and Medical Leave Act of 1993 (FMLA) 

Employers covered by the FMLA must grant eligible employees up to a total of 12 workweeks of unpaid leave during any 12-month period for one or more of the following reasons:  the birth and care of the newborn child of the employee; placement with the employee of a son or daughter for adoption or foster care; to care for an immediate family member (spouse, child, or parent) with a serious health condition; or to take medical leave when the employee is unable to work because of a serious health condition. 

FMLA applies to all public agencies and private-sector employers who employ 50 or more employees in 20 or more workweeks. To be eligible for FMLA benefits employees must work for a covered employer; have been an employee of the covered employer for a total of 12 months; have worked for the employer for at least 1,250 hours over the previous 12 months; and work at a location in the United States or in any U.S. territory where the employer employs at least 50 employees within 75 miles. 

FMLA leave is available for treatment for substance abuse provided certain conditions are met, but treatment for substance abuse does not prevent an employer from taking employment action against an employee.  The employer may not take action against the employee because the employee has exercised his or her right to take FMLA leave for treatment. However, if the employer has an established policy that states that under certain circumstances an employee may be terminated for substance abuse and that policy has been applied in a non-discriminatory manner and communicated to all employees, pursuant to that policy the employee may be terminated whether or not the employee is presently taking FMLA leave.  An employee also may take FMLA leave to care for an immediate family member who is receiving treatment for substance abuse. The employer may not take action against an employee who is providing care for an immediate family member receiving treatment for substance abuse.

Where to find more information about the FMLA:  

· http://www.dol.gov/esa/whd/fmla/index.htm.  

Federal Disability Non-Discrimination Laws

In certain circumstances, alcoholics and drug addicts in treatment or recovery may be qualified individuals with a disability and protected by federal civil rights laws regarding disabilities, including the Americans with Disabilities Act, the Rehabilitation Act of 1973, and Section 188 of the Workforce Investment Act.  

More extensive information about these disability-related laws and how they impact workplace alcohol and drug issues can be found in Section 7.

4.2.3
State Laws and Regulations that Impact Drug-Free Workplace Programs

Aside from Executive Order 12564, the Drug-Free Workplace Act of 1988 and DOT’s drug testing regulations for employees in safety-sensitive positions, drug-free workplace programs are not regulated at the federal level.  However, many states have laws and regulations that impact how employers can implement drug-free workplace programs.  

Workers’ Compensation

Some states have workers’ compensation laws that provide discounts to employers that have drug-free workplace programs that include certain components.  Also, state workers’ compensation laws may impose limits on the collection of benefits by workers who test positive at the time of the workplace injury.  

Currently, eleven states charge lower workers’ compensation premiums in order to provide incentives for employers to develop Drug-Free Workplace policies:  Alabama, Arkansas, Florida, Georgia, Hawaii, Idaho, Mississippi, Ohio, South Carolina, Tennessee, and Virginia.
     

Unemployment Insurance

Some state laws limit the unemployment insurance benefits available to unemployed individuals whose termination was based on the results of a drug test.  Currently, 28 states and territories have rules that impact the collection of unemployment insurance benefits relative to this issue.  
Drug-Testing and Drug-Free Workplace Laws and Regulations 

A number of states also have regulations that impact how drug-free workplace programs and drug testing are implemented.  Also, some states have requirements that businesses or organizations that have grants or contracts with the state government have drug-free workplaces as a condition of that grant or contract.  Currently, 31 states and territories have laws that impact how employers can implement drug-free workplace programs and drug testing.  

Where to find more information about state laws and regulations that impact Drug-Free Workplace programs:  

· http://said.dol.gov/StateLaws.asp.  

� Cadrain, Diane.  “Are Your Employee Drug Tests Accurate?”  HR Magazine (Vol. 48, No. 1, pp. 40-45), Society for Human Resource Management, January 2003.  
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