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INTRODUCTION

At the Office of Federal Contract Compliance Programs (OFCCP), we protect workers, promote
diversity through equal opportunity and enforce the law. We hold those who do business with the
federal government — contractors and subcontractors — to the fair and reasonable standard that they
take affirmative action and not discriminate based on race, color, religion, sex, sexual orientation,
gender identity, national origin, disability or status as a protected veteran. Additionally, we ensure
that contractors and subcontractors do not discriminate against applicants or employees for inquiring
about, discussing or disclosing their compensation or, in certain circumstances, the compensation of
others.

Among the ways OFCCP protects employees of companies doing business with the federal
government, and educates these companies about their rights and obligations, is conducting quality
compliance evaluations and complaint investigations.

The Federal Contract Compliance Manual (hereafter referred to as the “FCCM?” or the “Manual”)
does not establish substantive agency policy. Therefore, if there is an inconsistency between
material in the Manual and OFCCP’s policies and its implementing regulations, the latter two are
controlling. OFCCP continues to use directives and other issuances to communicate substantive
policy guidance, procedures and agency enforcement priorities to its compliance officers (COs) and
covered contractors and subcontractors. This Manual is subject to change without public notice.
The FCCM does not create new legal rights or requirements, or change current legal rights or
requirements for federal contractors. The official sources for contractors’ compliance obligations
remain Executive Order 11246, as amended; Section 503 of the Rehabilitation Act of 1973 (Section
503), as amended; the Vietnam Era Veterans’ Readjustment Assistance Act (VEVRAA) of 1974, as
amended; OFCCP’s regulations at 41 Code of Federal Regulations (CFR) Chapter 60; and
applicable case law.

This revised FCCM provides new and experienced COs with the procedural framework for
executing quality and timely compliance evaluations and complaint investigations. It provides
procedural and technical guidance on compliance issues based on current agency procedures and
processes, and improves efficiency and consistency across the agency’s regional and field offices.
It may also provide covered contractors and subcontractors more transparency, certainty, and clarity
about basic OFCCP procedures and processes. That said, there might be slight differences between
regions and offices because some discretion remains with COs and their supervisors as to the best
way to manage individual compliance evaluations and investigations within the framework created
by the Manual. Remember, these differences should be minor and should occur infrequently
because one of the goals of the Manual is standardization. All references to the terms “compliance
officer” and CO in this Chapter and throughout the Manual include any OFCCP employee that is
responsible for the tasks or activities described.

The Manual has eight chapters, a list of key words and phrases, a glossary and several attachments,
including sample forms and letters. The chapters cover how OFCCP’s COs, and others responsible
for conducting the activities covered in the Manual, conduct a desk audit, an on-site review, a
construction industry compliance evaluation, a corporate management compliance evaluation and a
complaint investigation. It also covers the agency’s functional affirmative action program (FAAP),
the various types of discrimination remedies and ways to resolve noncompliance issues.
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The national office wishes to acknowledge the contributions of our regional and field staff during
the development of this revised Manual. Their insight and experience greatly enriched this Manual.
The agency is dedicated to providing its COs with ongoing support and training because we believe
that a well-trained workforce is an effective workforce. We will continue supplementing the
processes and procedures in this Manual with uniform staff training and by providing other
appropriate resources.
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CHAPTER 1
DESK AUDIT

1A INTRODUCTION

The regulations implementing Executive Order 11246, as amended, authorize OFCCP to conduct
compliance evaluations of federal contractors.! Compliance evaluations determine whether federal
contractors maintain nondiscriminatory hiring and employment practices. OFCCP also uses them to
determine whether contractors are taking affirmative action to ensure that applicants and employees
are treated without regard to race, color, religion, sex, sexual orientation, gender identity or national
origin. These evaluations also enable OFCCP to assess whether contractors treat applicants and
employees in a manner that does not discriminate against them for asking about, talking about, or
sharing information about pay with other employees or applicants. Other regulations permitting
OFCCP to conduct compliance evaluations are 41 CFR 60-300.60 implementing provisions of
VEVRAA, as amended, 38 U.S.C. 4212; and the regulations at 41 CFR 60-741.60 implementing
Section 503, as amended, 29 U.S.C. 793. These evaluations are to determine whether federal
contractors are complying with their obligations to ensure nondiscrimination. They also determine
whether contractors are taking affirmative action to employ, promote, train, retain and provide
reasonable accommodation to certain protected veterans and individuals with disabilities,
respectively.

1A00 TYPES OF COMPLIANCE EVALUATIONS

OFCCP may conduct a compliance evaluation that consists of one, or any combination of, the
following investigative procedures:

e Compliance review;

o Off-site review of records;

e Compliance check; and

e Focused review.
Each of the investigative procedures is discussed in this chapter;? the first is compliance review
procedures. A compliance review is a comprehensive analysis and evaluation of the employment
practices of the contractor, including the contractor’s written affirmative action program (AAP),
and the results of the contractor’s affirmative action efforts. A compliance review may proceed in

three stages:

e Desk audit;

1
2

41 CFR 60-1.20. The term “contractor” as used in the Manual includes “subcontractors” unless otherwise noted.
The investigative procedures discussed in this chapter may apply to both construction and supply and service
contractors.
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e On-site review; and
e Off-site analysis.

However, the regulations do not require an on-site review or off-site analysis in all cases.
Depending on the circumstances or the results of the desk audit, a compliance review may:

e Close after the desk audit;
e Continue with an on-site review; or

e Continue with an off-site analysis of the information gathered during or pursuant to the
on-site review.

An off-site review of records is an analysis and evaluation of all or some portion of the contractor’s
AAPs and supporting documentation, and other documents related to the contractor’s personnel
policies and employment actions that may be relevant to a determination of whether the contractor
complied with the requirements of Executive Order 11246, Section 503 and/or VEVRAA, as
appropriate. COs must use the desk audit procedures outlined in this chapter when conducting an
off-site review of records.

A compliance check is an examination to determine whether a contractor maintained certain records
as required by the regulations at 41 CFR 60-1.12, 41 CFR 60-300.80, and 41 CFR 60-741.80. The
contractor has the option of providing the documents either on-site or off-site. Therefore, COs>
must contact the contractor to determine whether the requested records will be provided on-site or
off-site. COs will also need to contact the contractor during the review if they need specific issues
clarified. A compliance check need not include an on-site review. If a contractor provides records
off-site, but a CO finds that it may be appropriate to conduct a physical, on-site inspection, the CO
must discuss the matter with his or her supervisor.*

Finally, a focused review is an on-site review focused on one or more components of the
contractor’s organization, or one or more aspects of the contractor’s employment practices. OFCCP
may conduct a focused review to determine the contractor’s compliance with a particular legal
authority or may conduct a focused review of a particular employment practice under all of the laws
OFCCP enforces.” For example, in a Section 503 focused review, the CO would review policies
and practices of the contractor related solely to Section 503 compliance. OFCCP will identify the
subject of the focused review and inform the contractor before the start of the review.

3 All references to the terms “compliance officer” and CO in this Chapter and throughout the Manual include any

OFCCP employee that is responsible for the tasks or activities described.

See Chapter 2 — On-Site Review. That chapter covers on-site review procedures, including any required

supervisory approvals.

5 See Directive 2018-04, “Focused reviews of contractor compliance with Executive Order 11246 (E.O.), as amended;
Section 503 of the Rehabilitation Act of 1973 (Section 503), as amended; and Vietnam Era Veterans’ Readjustment
Assistance Act of 1974 (VEVRAA), as amended.” In the focused reviews anticipated by this Directive, OFCCP
would go on-site and conduct a comprehensive review of the particular authority or employment practice at issue.
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1A01 CONTENTS OF CHAPTER

This chapter outlines the procedures COs use to conduct a desk audit during a compliance evaluation,
whether it is conducted in the office or on-site. The elements of this chapter also apply when COs are
conducting compliance evaluations using the investigative procedures for the off-site review of
records. Additionally, this chapter references the relevant sections of the Standard Compliance
Evaluation Report (SCER) that COs must complete during the desk audit stage of compliance
evaluations.

1A02 PURPOSE OF THE DESK AUDIT

By conducting a desk audit of the contractor’s AAPs and supporting documentation provided by
contractors, a CO begins to determine whether a contractor is complying with all relevant
provisions of 41 CFR Chapter 60, specifically:

e Applicable nondiscrimination provisions; and

e Applicable affirmative action provisions.
1A03 PRINCIPLES AND FOCUS OF DESK AUDITS

A desk audit typically enables COs to review a contractor’s compliance with its affirmative action
and equal opportunity obligations at a particular establishment. COs must conduct desk audits
following these general principles:

a. Equal Employment Opportunity (EEQO). A contractor’s personnel policies and practices must
not have the purpose or effect of discriminating because of race, color, religion, sex, sexual
orientation, gender identity, national origin, disability or status as a protected veteran, or
because they discussed, inquired about, or disclosed their pay or, in certain circumstances, the
pay of other employees. Contractors must eliminate and remedy discrimination that, for
example, limits a job applicant’s or an employee’s ability to engage in open and fair competition
for a job or position, or that results in paying employees differently based on race, sex or
membership in other protected classes.

b. Affirmative Action Program. An AAP is a management tool. The written AAP includes
diagnostic and self-monitoring components as well as a set of specific and result-oriented
policies and procedures designed to achieve EEO.

c. Inclusion and Acceptability. An AAP is assessed for “inclusion” and “acceptability.” This
chapter discusses these concepts more fully in sections 1E — 1H of this chapter.

When conducting the desk audit, COs focus on a review of the following areas:

a. Workforce Structure, Personnel Policies and Procedures. COs examine a contractor’s
personnel policies and procedures to determine if they warrant in-depth investigation, such as an
on-site review. Likewise, an examination of a contractor’s basic organizational or workforce
structure may reveal irregularities that merit investigating.
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b. Problem Areas and Action-Oriented Programs. COs examine whether a contractor identified
any problem areas, and, if so, whether the contractor developed and executed action-oriented
programs designed to correct the problem areas. In doing so, COs should seek to determine at
least these specific things:

e Whether there are any areas with a lack of progress toward established goals;
e Whether further information is needed in any area; and

e Whether an on-site visit is needed to evaluate the contractor’s efforts to develop and
implement AAPs designed to improve opportunities for minorities, women, people with
disabilities and protected veterans.

¢. Potential Discrimination. COs must be aware of the signs of potential discrimination. Being
aware of and alert to these signs allows a CO to assess when further investigation is required.
Below are examples of signs of potential discrimination.

e Individuals in a particular race, sex, or ethnicity are significantly overrepresented or
underrepresented in a particular area of the workforce.

e Indications exist that an employment practice or procedure has adversely affected
individuals based on their race, sex, or ethnicity.

e Compensation practices of a contractor result in differences in pay that appear to be based
on race, sex, or ethnicity.

e Indications exist that leave for family caregiving is applied differently for men and women.

e The contractor has policies that could adversely affect employees with disabilities, such as a
“no leave” policy or a policy requiring 100% recovery before allowing an employee to
return to work.

1A04 USE OF THE STANDARD COMPLIANCE EVALUATION REPORT

The SCER is a tool used by COs to conduct and document desk audits. The SCER and its
instructions, found in Appendices A-1 and A-2, establish a framework for conducting the desk audit
and assisting in the development and implementation of the on-site investigative plan. COs use the
SCER, either in whole or in part, when conducting a compliance evaluation using the compliance
review, off-site review of records or focused review investigative procedures discussed in

subsection 1A00 of this chapter. Compliance checks require the completion of the Compliance
Check Control Sheet, rather than the SCER.®

The SCER begins with a Contractor Information section in which the CO records basic information
about the contractor, including address, company contacts, type of industry, contract coverage, and
workforce composition. After the Contractor Information section, there is a Case Summary and

6

See Figure F-1 — Compliance Check Control Sheet.
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Recommendations section that serves as the final assessment of the compliance evaluation, listing
all findings. These two sections are then followed by three main parts.’

a. Part A: Preparation. Part A includes general information gathered by the CO during the
preparatory stages of a compliance evaluation, such as the contractor’s problems in prior
compliance evaluations, information on known complaints or enforcement proceedings, and any
collaboration with or referrals to other agencies during the compliance evaluation.

b. Part B: Desk Audit. Part B records the results of the CO’s desk audit. It documents the CO’s
initial review of the contractor’s AAPs and Itemized Listing data for inclusion and acceptability,
and summarizes any problems the CO finds regarding the acceptability of the AAPs and
Itemized Listing data, and provides resolutions for those problems. Part B also provides for
analysis of Executive Order 11246 affirmative action progress and identifies any areas where a
CO needs additional information to determine the extent of a contractor’s good faith efforts.
This Part also includes an assessment of a contractor’s Section 503 utilization analysis and
outreach assessment, as well as the VEVRAA outreach assessment. The CO also records results
of the analyses performed on the employment activity provided by the contractor (e.g.,
terminations, compensation) and notes any other problems for an on-site investigation. For any
problem unresolved at the conclusion of the desk audit, the SCER requires the development of
an On-Site Plan.®

c. Part C: On-Site Review. Part C records the results of an on-site review. It provides for the CO
to document verification of the contractor’s implementation of certain equal opportunity clause
requirements (e.g., posting current required EEO notices), implementation of the regulations
prohibiting discrimination on the basis of sex, and implementation of the guidelines on
discrimination based on national origin and religion. The CO also records the on-site review
findings for any potential systemic or individual discrimination that was identified during the
desk audit or discovered during the on-site review. These findings include a discussion of the
nature of the problem(s), relevant evidence collected and reviewed, actions (if any) taken to
resolve the problem, and whether and how the problem was resolved.

1A05 CASE MANAGEMENT SYSTEM

The Case Management System (CMS) is the data collection component of the OFCCP Information
System (OFIS) COs use to record basic information about the contractor, to track major events
encountered throughout the evaluation, and to summarize any violations found and remedies obtained.
COs must ensure that all relevant dates, information, and occurrences are promptly entered into CMS,
beginning with the initial scheduling of the compliance evaluation and ending with the closure of the
review, including the Conciliation Agreement (CA) monitoring period, if applicable. COs should
refer to the CMS Manual for further instruction on how and when to enter case status information.
The reporting component of OFIS is the Executive Information System (EIS), used by COs in
combination with historical records to research past OFCCP compliance evaluations.

7 The SCER also has another part (Part D) used only when a CO conducts a Corporate Management Compliance

Evaluation. See Chapter 4 for more on this type of compliance evaluation.
8 FCCM 2C03 — On-Site Plan.
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1A06 CONFIDENTIALITY OF INFORMATION

Under current law and regulations, OFCCP is required to comply with the Freedom of Information
Act (FOIA), 5 U.S.C. 552; the Trade Secrets Act, 18 U.S.C. 1905; the Privacy Act, 5 U.S.C. 552a;
and Executive Order 12600.° These laws govern the disclosure of confidential information, as well as
sensitive information, such as personnel records, medical information and salary data. During a
compliance evaluation, a CO will handle contractor information that is not available to the general
public and that may be sensitive (e.g., social security number, date of birth, employee-level salary
data) or non-sensitive (e.g., first and last name, business address, email address) in nature. The CO
must treat all information obtained during a compliance evaluation as confidential and protect the
security of records to avoid any unauthorized disclosure. The CO is also responsible for the proper
handling of Personally Identifiable Information (PII) under the U.S. Department of Labor’s 9 DLMS
1200 (Safeguarding Sensitive Data Including Personally Identifiable Information).

Under FOIA, members of the public may request the release of agency records. Ifa CO receives a
request for disclosure of any records obtained from a contractor, the CO must immediately refer the
request to OFCCP’s designated regional or national FOIA coordinator, as appropriate. The FOIA
coordinator must evaluate the request to determine whether any exemptions from disclosure apply
or if the agency is required to release records that OFCCP received from a federal contractor.
Before releasing any records provided by the contractor, the FOIA coordinator will notify the
contractor of its opportunity to object to a release of records.

For instance, OFCCP will notify contractors of any FOIA request for their EEO-1 data. If a
contractor objects to disclosure, then OFCCP will not disclose the records if OFCCP determines
that the contractor’s objection is valid. FOIA exemption 4 recognizes the confidentiality of this
data and, in combination with FOIA exemption 3 and the Trade Secrets Act, provides the necessary
tools to protect it from public disclosure, if appropriate.

1A07 NOVEL ISSUES

Novel issues are those that are unfamiliar, unique or fall outside the norm. Periodically, the national
office will identify certain novel issues and develop specific procedures to address them. COs may
encounter novel issues in a compliance evaluation. When this occurs, they must, in coordination
with their supervisor and regional office, contact the Division of Program Operations (DPO) in the
national office to determine the approach to use, data to obtain and analyses to conduct before
recommending a finding of compliance or noncompliance. Novel issues include those not routinely
addressed, like a publicly announced contractor preference in employment to Indians and Native
Americans living on or near an Indian or Native American Reservation.! Novel issues could also
include compliance evaluations that involve coordination with the Expert Services Branch in DPO
on issues like testing, multi-establishment contractors, and complex or unusual compensation issues.
Chapter 6 of this Manual includes a brief discussion of novel issues in the context of complaint
investigations.

® See 41 CFR 60-1.20(g), 60-300.81, 60-741.81.

10 In this instance, the CO and supervisor would coordinate with the Director of OFCCP’s Indian and Native American
Employment Rights Program (INAERP) to address the impact of the contractor’s use of a publicly announced
preference in employment to Indians and Native Americans.
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1A08 CORPORATE MANAGEMENT COMPLIANCE EVALUATIONS

Under the regulations at 41 CFR 60-2.30 on corporate management compliance evaluations
(CMCEs), COs may conduct a CMCE to ascertain whether individuals are encountering artificial
barriers to advancement into mid-level and senior corporate management. The desk audit procedures
outlined in this chapter apply to CMCEs. We discuss CMCEs in Chapter 4 of this Manual.

1A09 FUNCTIONAL AFFIRMATIVE ACTION PROGRAMS

Under the regulations at 41 CFR 60-2.1(d)(4), a contractor can seek the agency’s agreement to
develop and use an AAP that is based on a functional or business unit instead of an establishment.
This type of AAP is called a functional AAP or FAAP. The desk audit procedures outlined in this
chapter apply to both traditional and functional AAPs. We discuss FAAPs in Chapter 5 of this
Manual.

1A10 PREAWARD COMPLIANCE EVALUATIONS

Under the regulations at 41 CFR 60-1.20(d), 60-1.29, 60-300.60(d), and 60-741.60(c) on pre award
compliance evaluations, an agency is required to notify OFCCP and request a pre award evaluation
before a nonconstruction contract or first tier subcontract of $10 million or more is awarded.

Within 15 calendar days of the notice, OFCCP will inform the awarding agency of its intent to
conduct a pre award compliance evaluation. If OFCCP informs the agency of its intent to conduct a
pre award evaluation, OFCCP is allowed an additional 20 calendar days after that date to provide a
conclusion relative to the contractor’s compliance.

1A11 EDUCATIONAL INSTITUTION EVALUATIONS

If an educational institution holds a federal contract, it may be scheduled for a compliance
evaluation. While the desk audit procedures and principles in this chapter apply to educational
institution evaluations, the CO should consider the unique nature of these contractors. Educational
institutions have the same obligation as other contractors to prepare and maintain AAPs and submit
them along with Itemized Listing data when scheduled for a compliance evaluation. However, the
data submitted by an educational institution may be structured differently and include identification
of employment practices that are unique to them. Despite any differences in the nature of
educational institutions compared to other contractors, the CO will evaluate the contractor’s
compliance with all applicable regulations and conduct required analyses, such as impact ratio,
compensation, selection process, and selection criteria analyses.

a. Institution type and organizational structure. When evaluating an educational institution, the
CO should identify the institution type and its organizational structure, identifying autonomous
components and individuals who have the authority to make personnel decisions. Educational
institutions fall generally into four types: universities, senior colleges, vocational colleges and
junior/community colleges. The structure varies not only based on the type and size of the
institution but also on whether it is a public or private entity. This may impact how personnel
data is grouped and how employment practices are analyzed.

b. Employment data and workforce composition. In educational institution evaluations, the CO
will examine data regarding the educational institution’s workforce composition, tenure
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requirements, and practices on hiring, promotion, termination, and compensation. Unlike other
contractors, the labor force of educational institutions is tracked through a reporting system
called the Integrated Postsecondary Education Data System (IPEDS).!! The CO may start with
the IPEDS categories to identify similarly situated employee groups but if they are too broad,
the CO will narrow down the categories to more appropriate job groups to conduct meaningful
analyses. Educational institution workforces generally include instructional staff and
noninstructional staff.!> The instructional staff workforce includes nontenure track, tenure
track, and tenured instructional staff while the noninstructional staff workforce includes
executive, administrative, professional, technical, clerical, and all other nonteaching services
at the institution. Whereas instructional staff are typically grouped by department or school,
noninstructional staff may overlap or spread across the educational institution.

c. Hiring, terminations and promotion practices. Evaluating employment practices applicable to
noninstructional staff is similar to that conducted in other compliance evaluations. However,
evaluating employment practices concerning instructional staff may present a unique challenge
requiring the CO to tailor inquiries, data requests and the required analyses. For example,
instructional staff vacancies may be filled by departmental committees that are formed to recruit
and screen for a vacant position. Candidates deemed qualified by the committees are submitted to
the Dean or Provost for selection. Academic policies and procedures regulate who will be on the
committees, where to advertise and the organizations from which to solicit candidates; and
procedures and criteria to follow in instructional staff selection.

In addition to the hiring, termination and promotion practices, the granting of tenure to
instructional staff and applicable tenure requirements and data should be examined by the CO.
Tenure is protected academic status intended to grant instructional staff permanent
appointments. Promotion for tenure track instructional staff usually follows a line of
progression such as assistant professor, to associate professor, to professor. Comparable to
hiring, the decision to grant tenure to an instructional staff member is made by a departmental
committee. Some of the common criteria considered for granting tenure include: teaching
ability and effectiveness; research and publications; professional services; and services to the
institution or community. Not granting tenure or revoking tenure is an adverse employment
action that may further result in the termination of the instructional staff member. As with
hiring, termination, and promotion practices, it may be necessary to request data on tenure
decisions.

d. Compensation. Educational institutions typically operate separate pay systems for each
workforce, e.g., instructional staff and noninstructional staff. There are also different pay
systems to reflect the different workforces when the educational institution is a public
institution. The CO must obtain written policies and procedures on employee compensation,
including policies on determining base salary, pay incentives, pay increases, bonuses and other

I IPEDS is a system of interrelated surveys conducted annually, which gathers information from every college,

university, and technical and vocational institution in the United States and other jurisdictions (such as Puerto Rico)
that participates in the federal student financial aid programs.

OFCCP will use the terms instructional staff and noninstructional staff to distinguish between the two workforces.
Instructional staff refers to faculty members and others in a teaching capacity. Noninstructional staff refers to all
other employees who are not in a teaching capacity.
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factors impacting compensation such as union status and payment for additional responsibilities
at the institution. In addition to base salary and bonuses, the CO should gather data on factors
that may affect compensation such as the national ranking of the educational institution, field of
study, scholarship, research, publications, honors and awards.

1B PRE-DESK AUDIT ACTIONS

This section discusses the various steps and actions that COs must take before starting a compliance
evaluation of a contractor establishment. These steps include:

e Contacting the contractor;
e Setting up appropriate case files and logs; and

e Obtaining relevant information about the contractor from other EEO and U.S. Department of
Labor (DOL) enforcement agencies.

1B00 INITIAL CONTACT WITH THE CONTRACTOR

This subsection covers information that COs gather through their initial contact with the contractor,
including contact information for the contractor and the contractor’s representative, and any
information that may preclude the evaluation (e.g., establishment is closed, the establishment is part
of an approved FAAP agreement, or OFCCP has completed a review of the establishment in the
past 24 months). If the contractor contests OFCCP’s jurisdiction or provides any information that
may preclude the evaluation, the CO would follow the process outlined in subsection 1B04 below.

a. Contractor Information. Before issuing a Scheduling Letter and Itemized Listing, COs must
verify the following information:

e The name of the highest-ranking management official at the establishment;
e The legal name of the company;

e The name and email of the person responsible for the preparation and implementation of the
contractor’s AAPs; and

e The correct mailing address for the establishment.

If an establishment is part of a larger entity, the CO must obtain the name of the corporate chief
executive officer (CEO), the name of the corporate person responsible for EEO and affirmative
action matters and the correct corporate mailing address. COs enter this basic identifying
information in the Contractor Information section of the SCER.

b. Representation. A contractor’s statement about representation can come during the initial
contact or at some later point. When a contractor indicates that it is or will be represented by
counsel or a consultant company, a CO must ask the contractor to provide written confirmation
of the representation, including:
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e The contact information for the representative that includes the representative’s name,
address, email, and phone number; and

e The scope of the representative’s authority, including whether the authority granted to the
representative extends to negotiating a settlement, if necessary, on behalf of the contractor.

A CO must also ask the contractor to clarify in writing as a part of the representation
confirmation whether:

e All contacts, including routine ones to make appointments or to clarify data or other
information, should be made through the representative; and

e All correspondence should be provided only to the representative or if a copy is to be
provided to the contractor.

The CO obtains the same written confirmation if a person indicates to the CO or another
representative of OFCCP that he or she represents the contractor. After receiving written
confirmation of representation, a CO must handle contacts and correspondence according to its
terms for the duration of the evaluation. The handling of contacts and correspondence will
change if the contractor specifies a different period or subsequently alters its instructions.
Alterations of representation instructions must be in writing.

COs provide the contractor’s highest-ranking management officials copies of all substantive
documents that they mail. For these purposes, we define substantive documents as documents
that this Manual requires a CO to mail. This would include, for example, any Predetermination
Notice (PDN), Notice of Violation (NOV), Show Cause Notice (SCN), and CA.

1B01 PREPARATION AND MAINTENANCE OF THE CASE CHRONOLOGY LOG

COs must prepare and maintain a Case Chronology Log for each compliance evaluation. This log
is an integral part of the case file and is an invaluable tool in tracking the progress and the status of
the case.!® It is, therefore, important that COs keep the Case Chronology Log current. A Case
Chronology Log includes:

e Event summaries that begin with the initial contact with the contractor and continue through
to the approval of case closing documents.

e Documentation of all telephone conversations, emails, correspondence and meetings
associated with the evaluation, indicating the date, nature of the contact, person contacted, a
summary of discussion or actions taken, and the CO’s name.

Records of telephone calls in the log should include the time of the call. All meetings must include
the date, location, and names of the people in attendance. In addition, COs must record in the log
all requests for data and records, and the dates the CO received these items. COs must record all
events and actions as they occur.

13 Figure F-2 — Case Chronology Log (CC-53).
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Many COs print a hardcopy of the Case Chronology Log to facilitate their ability to write in the
day-to-day events and activities as they occur. This practice is acceptable as long as the final Case
Chronology Log included in the case file is typed, legible and maintained electronically.

1B02 CREATION AND MAINTENANCE OF THE CASE FILE

COs must create and maintain a case file for each scheduled compliance evaluation. The case file
generally consists of various folders. To set up a case file, COs must create individual folders using
the below headings.'*

e Folder I: Standard Compliance Evaluation Report (SCER) and Data Pertaining to SCER
Findings

e Folder 2: Case Chronology Log, Correspondence and Meeting Notes
e Folder 3: Collective Bargaining and Other Agreements, and Miscellaneous Items

e Folder 4: Solicitor of Labor (SOL) Opinions, Joint Review Committee (JRC)'> Memoranda
and Post-SCER Update

e Folder 5: Progress Reports
e Folder 6: Historical Review Results
e Folder 7: AAP and Itemized Listing Data

COs must add information and documents to the appropriate folder throughout the compliance
evaluation. If enforcement becomes necessary, COs provide the compliance evaluation case file to
the Solicitor’s Office for further action. It is critically important that all information obtained,
observed or reported be part of the case file and remain there through case closure.

Once again, maintaining these files is crucial. This maintenance includes labeling the folder and
any additional folders or subfolders needed (e.g., Folder 1A, 1B). Labeling is especially useful
when the material in a folder is voluminous. COs must arrange the documents in each folder by
date, with the most recent document on top unless directed otherwise. COs are required to attach
certain documents in each folder to the left or right side of the folder, as indicated below. When
there are 10 or more separate documents in a folder, the CO must prepare an index and place it in
the front of that folder.

A complete and thorough case file is critically important, especially if enforcement becomes
necessary. Therefore, COs must be sure that the case file contains all documents obtained or
generated during the compliance evaluation, not just the material that supports the conclusions

Though the case file folder numbers and titles do not change, the case file contents may vary based upon the investigative
procedures used in the compliance evaluation, and the availability and existence of specific documents.

The Joint Review Committee (JRC) is a committee — consisting of district office staff members working on the
complaint, regional office staff members and representative(s) of the Solicitor’s Office — that discusses the
complaint investigation and findings. National office staff may also participate in these discussions.
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reached. For example, the file should include both evidence that supports the CO’s violation findings,
as well as evidence that supports the contractor’s rebuttal. The case file must contain all contractor
records and unaltered copies of all email correspondences in paper or electronic format. Drafts of
OFCCP memoranda are not included in the case file. COs retain only final versions of agency
memoranda.

If a CO is submitting a case for enforcement, a Transmittal Memorandum, as discussed in Chapter 8
of this Manual on the resolution of noncompliance, must accompany the case file. A complete copy
of at least one contract or subcontract establishing coverage during the entire period at issue is also
required, continuing to the present, if available. Additionally, the enforcement submission must
include copies of all relevant analyses, properly labeled, in electronic format. Remember to keep a
copy of all files submitted for enforcement in the appropriate field office. Below is a list of the
folders and their content.'®

Folder 1: Standard Compliance Evaluation Report (SCER) and Data Pertaining to SCER
Findings. This folder contains the SCER and data pertaining to SCER findings, such as:

e CO notes, worksheets and analyses, including any regression analyses;
e Witness statements that are appropriately labeled;

e Contractor records; and

e Other information and records pertinent to the issues investigated.

COs should organize the material according to the relevant SCER issue, and tabs and labels
them accordingly. Documents must cross-reference other folders, as appropriate. For example,
if a SCER document in Folder 1 also involves or is relevant to a union contract matter, the
document in Folder 1 will refer to the union contract placed in Folder 3. COs are required to
attach certain documents to the left side of this folder. The CMS Form CC-100A should be
placed on top and the following items should be placed underneath:

e Any contract coverage information provided by DPO or copies of contracts;
e (CMS forms associated with the review;
e EEO-1 reports;

e Contractor extension requests for the AAPs and OFCCP responses, including extensions of
time frames in a consent decree; and

e Preaward Clearance Request letter and other related materials.

Folder 2: Case Chronology Log, Correspondence and Meeting Notes. This folder contains all
emails and other correspondence, both internal and external, as well as meeting notes associated

16 See Appendix A-3 — Index for a Supply and Service Review.
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with the review. File these items chronologically. COs must preserve all communications related
to the compliance evaluation or complaint investigation in this folder, including data and record
submissions, information gathering and interviews, and any material resulting from contacts with
third parties such as other government agencies or local interest groups.

For ease of reference, the folder must have a tab for the closure document. One closure
document is a CA. This document is the written agreement entered into by the contractor and
OFCCEP that identifies the violations found by the agency and what actions the contractor will
undertake to resolve them or prevent the violations from recurring. In the absence of violations,
a closure letter is the closure document. Place a copy of the closure document in Folder 6,
Historical Review Results.

COs must attach a typed copy of the Case Chronology Log to the left side of this folder.

Folder 3: Collective Bargaining and Other Agreements, and Miscellaneous Items. This folder
contains a copy of any collective bargaining agreements, fringe benefits and leave policy
booklets, employee handbooks, apprenticeship or training agreements and any other similar
contractor documents relevant to the establishment reviewed. COs place into this folder
relevant documents that do not fit the description of documents contained in other folders.

Folder 4: SOL Opinions, JRC Memoranda and Post-SCER Update. This folder contains
Solicitor’s Opinions and JRC memoranda associated with the review. It also contains any
material, other than progress reports, generated after a CO submits the review report such as
transmittal memoranda and additional conciliation efforts. For example, a record of any later
conciliation efforts by the district office, regional office and national office, as appropriate,
along with the results of those efforts, would be filed in this folder.

Folder 5: Progress Reports. This folder contains progress reports the contractor submitted under
a CA, along with OFCCP’s evaluation of those reports. COs enter the results of these evaluations
on the “Summary of Progress Reports” form. After entering the last report, COs place a copy of
the referenced summary in Folder 6, Historical Review Results. COs also log all progress reports
in the Case Chronology Log and include consent decrees or other court orders.

Folder 6: Historical Review Results. This folder contains a copy of closure letters and
documents, including any previous CAs generated by any past reviews of this establishment, as
well as a copy of the closure letter and document for the current review. If a contractor must
file progress reports under a current CA, when the CO evaluates the last report, the CO will add
a copy of the “Summary of Progress Reports” to this folder on top of the CA for the current
review.

It is important that the field office retains the historical folder consistent with OFCCP’s records
management schedule. If OFCCP schedules another review of this establishment before this
case file is retired and archived, the field office will pull the historical folder from the old case
file and move it to the new one.

Folder 7: AAP and Itemized Listing Data. This folder contains the contractor’s AAPs and
Itemized Listing data evaluated in this review. Place this material at the end only because it is
often the most voluminous.
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1B03 SENDING THE SCHEDULING LETTER AND ITEMIZED LISTING

OFCCP uses the Scheduling Letter and Itemized Listing to schedule a compliance evaluation and
request AAPs and Itemized Listing data from the contractor.!” The Scheduling Letter and
Itemized Listing are reauthorized for the agency’s use every three years by the Office of
Management and Budget (OMB) if not earlier, should the agency seek it. Therefore, COs must
review the most recently authorized Scheduling Letter and Itemized Listing to ensure that they are
familiar with the documents and information requested from the contractor.

COs will use a separate version of the Scheduling Letter and Itemized Listing for a focused
review. For example, the Scheduling Letter and Itemized Listing for Section 503 focused reviews
is in Figure F-4.

The most recently OMB-approved Scheduling Letter and Itemized Listing is sent by certified mail,
return receipt requested, to the highest ranking official at the contractor’s establishment or
functional unit, with a copy to the CEO at the contractor’s corporate headquarters unless the
establishment and corporate headquarters are the same. The appropriate field office official signs
the Scheduling Letter. The letter must include the name and telephone number of the CO who will
receive the AAPs, and Itemized Listing data or the CO’s appropriate supervisor.

1B04 FOLLOW-UP CONTACT WITH CONTRACTOR AND JURISDICTION
CHALLENGES

COs must contact the contractor within 15 calendar days after sending the Scheduling Letter and
Itemized Listing to ensure that the contractor or the contractor’s representative, or both, fully
understand the requests contained in the letter. If the contractor has questions, COs will provide
technical assistance to clarify the contractor’s obligations and the compliance evaluation process.
The CO should establish himself or herself as the primary point of contact for the compliance
evaluation, provide an overview of what to expect during the evaluation, and explain the allowable
one-time 30-day extension for submission of Itemized Listing'® information as well as the SCN
process for failure to meet deadlines for submitting the AAPs and Itemized Listing information.

The contractor may challenge OFCCP’s authority to schedule it for a compliance evaluation. For
instance, the contractor could assert that the establishment is closed, the establishment is part of an
approved FAAP agreement, or it does not have a large enough federal contract or the requisite
number of employees to trigger OFCCP’s AAP requirements. The contractor might also inform the
CO that it has been less than 24 months since it received a closure letter from OFCCP for a prior
compliance evaluation or since the end of the monitoring period for a CA or consent decree it
entered with OFCCP to remedy violations uncovered during a prior evaluation.

17" See Figure F-3 — Scheduling Letter and Itemized Listing.

18 See Directive 2018-08, “Transparency in OFCCP Compliance Activities.” OFCCP will provide a 30-day extension
for contractors to provide supporting data related to the Executive Order 11246, VEVRAA and Section 503 AAPs,
provided that: 1) the contractor requests the extension any time before the initial 30-day due date for the AAPs and
2) the contractor timely submits the basic Executive Order 11246, Section 503 and VEVRAA AAPs within the
initial 30-day period after receiving the Scheduling Letter and Itemized Listing.
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If the contractor challenges the agency’s jurisdiction for any reason, the CO must elevate the issue
to the attention of DPO, in coordination with his or her supervisor and regional office. DPO will
use a number of resources, including the System for Award Management (SAM)," to verify
whether OFCCP has jurisdiction over the scheduled contractor. If jurisdiction is then established,
yet the contractor continues to dispute OFCCP’s jurisdiction, the CO will recommend issuance of
an SCN. Chapter 8, Section D explains the use of SCNs. If jurisdiction is not established, then the
CO would administratively close the compliance evaluation.?

SAM includes information on whether a contractor has declared that it maintains AAPs for all of its
establishments. The information is under Representations and Certifications; Affirmative Action
Compliance (Federal Acquisition Regulation 52.222-25). COs may find it beneficial to check SAM
to determine whether the contractor made this declaration in SAM before making the 15-day call.

If a region schedules a compliance evaluation of an establishment that is covered by a functional or
business unit, the regional office and CO must contact the FAAP branch to verify if the
establishment is covered within an approved functional or business unit. The FAAP branch will
advise the regional office and CO whether to administratively close the evaluation.

1B0S CONTACTING EEOC, VETS AND OTHER AGENCIES

Simultaneous with the mailing of the Scheduling Letter, COs will seek information regarding the
employment policies and practices of the contractor being scheduled from the Equal Employment
Opportunity Commission (EEOC), Veterans Employment and Training Service (VETS), and other
EEO and labor law enforcement agencies. Such information provides a better understanding of the
contractor’s workforce and operations, and may indicate potential problem areas.

a. EEOC and State and Local Fair Employment Practices (FEP) Agencies. The CO sends an
inquiry letter simultaneous with the mailing of the Scheduling Letter.?! The inquiry letter goes
to the appropriate district office of the EEOC, and to the appropriate state and local FEP
agencies. It requests information on discrimination complaints filed against the contractor and
any other information that may be pertinent to assessing the contractor’s EEO posture. After 15
calendar days, COs must follow up by telephone with any agency that failed to respond or from
which additional information is needed.

OFCCP has a Memorandum of Understanding (MOU) with EEOC that includes provisions
about information sharing, complaint referrals, coordination and consultation. COs are urged to
become familiar with the provisions of this MOU.

b. Veterans Employment and Training Service, Employment Service Delivery System and DOL
Enforcement Agencies. COs must contact the VETS regional office and local employment
service delivery systems (ESDS) in writing to request any information that could be pertinent to
the pending review, including information regarding the contractor’s compliance with the
mandatory job listing requirements of the equal opportunity clause at 41 CFR 60-300.5(a), and

The System for Award Management is located at Aitzps./www.sam.gov/ (last accessed August 2019). For OFCCP’s
current jurisdictional thresholds, see https.//www.dol.gov/ofccp/taguides/jurisdiction.htm (last accessed August 2019).
Letter L-1 — Sample Administrative Closure Letter.

Letter L-2 — Sample Inquiry Letter for Requesting Complaint Data from EEOC and State and Local FEPs.

20
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complaints.”> When conducting compliance evaluations and complaint investigations, COs
must query the VETS-4212 database online to verify that a federal contractor completed the
annual reporting requirements for the appropriate reporting year. COs must then record the
results of these inquiries in Part B.I of the SCER. Moreover, the information in this database, in
combination with data provided under 41 CFR 60-300.44(k), may be useful when analyzing an
employer’s recruitment and hiring practices. OFCCP provides a periodic report to VETS of
contractors who have not filed the VETS-4212.%

Additionally, COs should check the DOL Enforcement Database at https://enforcedata.dol.gov/
for closed complaints and compliance evaluations of the contractor’s establishment, and may
reach out to other DOL agencies such as the Wage and Hour Division (WHD) or the Occupational
Safety and Health Administration (OSHA) for information on the compliance history of the
establishment. For example, the WHD may have filed Family and Medical Leave Act (FMLA)
violations related to the contractor that is the subject of a compliance evaluation.

1B06 INFORMATION ON COMPLAINTS FILED WITH OR BY OTHER AGENCIES

COs must carefully examine all information regarding EEO complaints against a contractor that
they receive from federal, state, and local agencies in response to a letter of inquiry. COs enter
basic information about these complaints in Part A of the SCER, including:

e The agency with which the complaint was filed;

e The jurisdictional or legal basis (e.g., race, sex) of the complaint;
e The current status of the complaint; and

e The area of the contractor’s workforce involved in the complaint.

COs will note any patterns in the types of complaints filed and any discrimination findings made on
them. For example, there may be a clustering of complaints filed by employees in certain job areas,
or by applicants or employees from a particular race, religion, ethnic group or sex; by covered
veterans; or by individuals with disabilities. As the review progresses, COs must cross-reference
complaints to any potential problem areas they identify. There may be, for example, indications of
a lack of good faith efforts, statistical indicators of discrimination, or concentration or
underrepresentation in areas where complaints were filed.

When appropriate, COs will contact the appropriate EEOC office or state or local FEP agency to
arrange the review of relevant discrimination complaint files as part of the compliance evaluation.
This review can be particularly useful when, based on the result of the desk audit, a CO identifies
potential systemic problems in complaint areas.

22 Sample letters are in this Manual, including Letter L-3, Sample Letter For Requesting Job Listing From
Employment Service Delivery Systems, and L-4, Sample Inquiry Letter for Requesting Information on Pending
Review from Veterans Employment and Training Service.

241 CFR 60-300.60(c).
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Upon receipt of the AAPs and Itemized Listing data, COs must compare any information a
contractor provides concerning current or past complaints to the information received from other
agencies. COs will note discrepancies and information not provided by the contractor for
possible further investigation during the review, and will seek an explanation and additional
information from the contractor.

1B07 RELATIONSHIP OF OFCCP COMPLIANCE ACTIVITIES TO LITIGATION OR
COURT ORDERS

If, during the conduct of a compliance evaluation, a CO finds that the contractor is involved in
litigation or is under a court order on EEO matters, then the CO must identify:

e The EEO issues involved;
e The court and the parties; and
e The case name and number.

The CO must bring the matter to the attention of his or her supervisor. The field office, in
consultation with the regional Solicitor of Labor (RSOL), will determine whether the litigation or
court order imposes limitations on the compliance evaluation.

1B08 REVIEW OF COMMUNITY RESOURCE FILES

Each field office must maintain resource files on the communities within its geographic area. For
each community, these files should identify local organizations that represent or provide services to
protected groups. These entities would include groups and organizations representing or servicing
women, racial and ethnic minorities, veterans, individuals with disabilities, and individuals who
identify as lesbian, gay, bisexual, or transgender. Some COs may not be knowledgeable about the
local organizations in the area. In these instances, the COs must review the resource files and
introduce themselves to representatives from the various organizations. The Communications Team
in the national office and Regional Office Outreach Coordinators (ROCs) may also be useful
resources.

If a contractor is located near an Indian and Native American Reservation with a Tribal
Employment Rights Organization (TERO) or other employment organization on the reservation,
COs must contact these organizations. Chapter 2 of this Manual discusses the importance of
linkages and how a CO can establish relationships with local organizations representing covered
group members.

1B09 REVIEW OF PREVIOUS COMPLIANCE ACTIONS

COs must determine whether another OFCCP office recently reviewed or is reviewing the same
contractor when scheduling contractor establishments for compliance evaluations. If another
OFCCEP office is currently reviewing a contractor proposed for an evaluation, the CO or the
supervisor must contact the supervisor of the other OFCCP office to discuss what issues, if any, are
present in their ongoing case. This is particularly important for detecting company-wide practices
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that result in discrimination. An example of this issue may be a test that is not validated and has an
adverse impact on specific groups.

COs may also examine closed case files or OFIS to identify issues relevant to the current evaluation.
COs should also note the terms of any CA or consent decree, including back pay, hires and other
remedial measures contained in the CA or consent decree. In addition, COs must determine whether a
contractor has been subject to an OFCCP complaint investigation and, if so, review the complaint file
for any violations or problems identified.>* Any violations found in these past compliance actions
must be recorded in Part A of the SCER. While the existence of a past problem is not considered
evidence of the existence of present problems, COs must be alert to any indications that past problems
remain unresolved, have recurred or that similar problems have arisen.

1C RECEIPT OF AAPs AND ITEMIZED LISTING DATA FOR DESK
AUDIT

The desk audit begins with receipt of the AAP(s). The appropriate field office should receive
copies of a contractor’s current Executive Order 11246 AAP within 30 calendar days of the
contractor’s receipt of the Scheduling Letter and Itemized Listing. The office should also receive
separate or combined AAPs for Section 503 and VEVRAA within this same timeframe.? If the
field office does not receive the current AAPs or Itemized Listing information within this
timeframe, the CO must call the contractor to determine the status.

1C00 NONRECEIPT OF AAPs

If the contractor fails to request an extension, if the request is denied, or if the contractor fails to
submit any of the AAPs it is required to maintain within the established timeframe, the CO must
recommend issuance of an SCN. The CO’s supervisor has the discretion only under extraordinary
circumstances to grant the contractor a reasonable extension if the contractor does not submit the
AAPs on time. This discretion should be exercised within the parameters set by the national
office.?® Additionally, the regulations at 41 CFR 60-1.26(b)(1), 60-300.65, and 60-741.65 give the
director of OFCCP the discretion to immediately refer the matter to the Solicitor for administrative
enforcement when a contractor refuses to submit an AAP and efforts to conciliate the matter are
unsuccessful.

1C01 NONRECEIPT OF ITEMIZED LISTING DATA

If, in response to the Scheduling Letter and Itemized Listing, a contractor does not meet its deadline
to submit all the Itemized Listing records requested, including employment activity data, the CO
must immediately begin the process to issue an SCN.?’ This process also applies to contractors who
receive the one-time, 30-day extension for submitting Itemized Listing information explained in
1B04. Examples of incomplete information include not submitting data for one or more personnel

24
25

See subsection 1B06 — Information on EEO Complaints Filed with or by Other Agencies.

The contractor has the option to prepare a combined Section 503 and VEVRAA AAP or to prepare separate Section
503 and VEVRAA AAPs.

See Directive 2018-08, “Transparency in OFCCP Compliance Activities.”

Procedures for issuing an SCN are in Chapter 8 — Resolution of Noncompliance.

26
27
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activity elements, such as applicant flow, hires, compensation, promotions or terminations. As with
all correspondence, conversations, emails, or other communication, this contact must be
meticulously recorded in the Case Chronology Log, in the event OFCCP goes to litigation.

1C02 REGULATORY CITATIONS FOR RECORDKEEPING

If a contractor fails to submit data because it did not maintain appropriate records, one or more of
the following regulatory sections may be applicable for COs to cite in the SCN or other closure
document.

e Executive Order 11246 Recordkeeping and Related Requirements, 41 CFR 60-1.12 and 60-
2.17(b) and 60-2.17(d). These two sections set forth requirements that necessitate
recordkeeping of employment and personnel records.

o Section 60-1.12 sets forth the required document retention periods and identification
requirements for all employment and personnel records and AAPs. Generally, a
contractor must retain these records for two years unless it has less than 150 employees
or does not have a federal contract of at least $150,000, in which case the period is one
year.

o Section 60-2.17(b) requires that an AAP identify problem areas and Section 60-2.17(d)
requires that an AAP include internal audit and reporting systems. COs may cite these
requirements in conjunction with recordkeeping violations because they cannot be
appropriately implemented without maintaining and analyzing basic data on
employment activity as required by 41 CFR 60-3.4 and 60-3.15.

o General Data Requirements under the Uniform Guidelines on Employee Selection
Procedures (UGESP), 41 CFR Part 60-3. These guidelines were designed to provide a
framework for determining the proper use of tests and other selection procedures used as
a basis for employment decisions. Section 60-3.4 requires contractors to maintain
records that show the impact such selection procedures have on the employment
opportunities of persons by identifiable race, sex, and ethnic groups. The race and
ethnic groups are defined by 41 CFR 60-3.4B as Black, Hispanic, Asian, American
Indian, and White other than Hispanic. However, OFCCP also permits contractors to
keep their records concerning impact by using the race and ethnic categories on the
Equal Employment Opportunity Standard Form 100, Employer Information Report
EEO-1 series (EEO-1 report).

1. Recordkeeping Requirements under UGESP for Contractors with 100 or More
Employees. 41 CFR 60-3.15A(2) requires contractors with 100 or more employees
to maintain and have available records or other information for each job showing
whether the total selection process for that job has an adverse impact based on race,
sex, or ethnic group as defined by 41 CFR 3.5B, described above. Contractors must
have records on adverse impact determinations for each protected group that
constitutes at least 2% of the labor force in the relevant labor area or 2% of the
applicable workforce. Where the total selection process has an adverse impact, the
CO may request validity evidence for each component of that process which has an
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adverse impact. Different types of validity evidence that may be maintained by
contractors are explained in 41 CFR 60-3.15A(3).

ii. Recordkeeping Requirements under UGESP for Contractors with less than 100
Employees. 41 CFR 60-3.15 A(1) requires contractors with less than 100 employees
to maintain and have available records for each job on all applicants, hires,
promotions, terminations and any other selection decisions by sex and, where
appropriate, by race and national origin. Contractors should maintain these records
for any race or national origin group constituting more than 2% of the labor force in
the relevant labor area. However, it is not necessary to maintain records by race and
national origin if one race or national origin group in the relevant labor area
constitutes more than 98% of the labor force in that area. If a CO has reason to
believe a contractor’s selection procedure has an adverse impact, the CO may
request evidence of validity for that procedure.

Section 503 Recordkeeping Requirements, 41 CFR 60-741.80, 60-741.44(f)(4) and 60-
741.44(k). Section 60-741.80 provides the general recordkeeping requirements for Section
503 while Sections 60-741.44 (f)(4) and (k) explain the retention requirements for the
assessment of external outreach and recruitment efforts, and the data collection analysis,
respectively.

O

Section 60-741.80 sets forth the required document retention periods and identification
requirements for all employment and personnel records, including, but not limited to,
hires, requests for reasonable accommodation, terminations, the results of any physical
examination, post-offer invitations to self-identify and any subsequent invitations to
employees to self-identify. Generally, a contractor must retain these records for two
years, unless it has fewer than 150 employees or does not have a federal contract of at
least $150,000, in which case the period is one year.

Sections 60-741.44(f)(4) and (k) require contractors to maintain certain records for three
years. Such records include documentation of all activities contractors undertake to
disseminate their affirmative action policies externally, and to conduct and assess
outreach and positive recruitment. The three-year retention period also applies to
documentation of the computations and comparisons performed by contractors to
analyze applicant and hire data for individuals with disabilities.

VEVRAA Recordkeeping Requirements, 41 CFR 60-300.80, 60-300.44(f)(4), 60-300.44(k),
and 60-300.45(c). Section 60-300.80 provides the general recordkeeping requirements for
VEVRAA while Sections 60-300.44(f)(4) and (k) explain requirements for external outreach
and recruitment efforts, and the data collection analysis, respectively. Finally, Section 60-
300.45(c) provides the requirement for documenting the annual VEVRAA hiring
benchmark.

o Section 60-300.80 sets forth the required document retention periods and identification

requirements for all employment and personnel records, including, but not limited to,
hires, requests for reasonable accommodation, terminations, results of any physical
examination, and post-offer invitations to self-identify. Generally, a contractor must
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retain these records for two years unless it has fewer than 150 employees or does not
have a federal contract of at least $150,000, in which case the period is one year.

o Sections 60-300.44(f)(4) and (k) require contractors to maintain certain records for
three years. Such records include documentation of all activities contractors undertake
to disseminate their affirmative action policies externally and to conduct and assess
outreach and positive recruitment. The three-year retention period also applies to
documentation of the computations and comparisons performed by contractors to
analyze applicant and hire data on protected veterans, including data gathered from
invitations to self-identify for applicants and those applicants who have been hired.

o Section 60-300.45(c) requires contractors to document the hiring benchmark that they
establish each year, along with the factors they considered and their relative significance,
and to retain the documentation for three years. In reviewing this documentation, the
CO must determine whether the contractor used the five-factor method for establishing
the VEVRAA hiring benchmark or if the contractor set its benchmark to equal the
national percentage of veterans in the civilian labor force. If the contractor used the
five-factor method, the CO must examine the relative significance of each factor
considered by the contractor in setting its benchmark.

1C03 EVALUATION PERIOD

COs must evaluate the contractor’s AAPs and Itemized Listing data for at least the last full AAP
year. COs must also examine the current year data if the contractor is six months or more into its
current AAP year. For current year data of six months or more, the CO must examine the
underlying records if the contractor cannot or has not yet computed the data. For example, if the
contractor establishes its AAPs on a calendar year basis (January — December) and the compliance
evaluation is scheduled in August, a CO would evaluate the contractor’s data from January through
December of the prior year. In addition, the CO would examine the data or underlying records at
least from January through June of the current year.

1C04 ADDITIONAL DATA REQUESTS

A CO should not request any supplemental data during the desk audit after the contractor has
responded to the Scheduling Letter and Itemized Listing unless:

e The contractor’s submission is incomplete; or
e The CO needs to clarify information provided by the contractor for the desk audit.

If the contractor does not make a complete submission in response to the Scheduling Letter and
Itemized Listing,?® then the CO must follow the procedures in 1C00 or 1C01, as appropriate.

The CO may find an indicator of discrimination at desk audit and need to request additional data to
perform refined analysis before going on-site. This supplemental records request must include the

2 FCCM 1E discusses what must be included in the contractor’s submission. FCCM 1F, 1G and 1H explain how to
evaluate whether the content submitted is acceptable.
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basis for the request, be reasonably tailored to the areas of concern, and allow for a reasonable time
to respond.

Special circumstances or exceptions may also exist that warrant a CO extending the analysis of a
contractor’s AAPs, personnel activity, policy implementation and supporting documentation to
cover a period beginning two years before the date the contractor received the Scheduling Letter.
The appearance of potential discrimination and missing records are examples of such special
circumstances or exceptions. To fully investigate and understand the scope of potential violations,
the CO may also need to examine records created after the date of the Scheduling Letter to
determine, for example, if indicators of these potential violations appear or whether the situation or
factors resulting in the indicators have been remedied. This assumes, however, that the CO, in
conjunction with DPO, can establish coverage for the entire period. If the CO believes it is
necessary to request information related to periods after the date of the Scheduling Letter, the CO
must discuss the issue with his or her supervisors. The CO will request data relevant to the
potential discrimination issues identified at the desk audit to determine how far into the evaluation
period the violation extends and whether the violation continues to the present day. This
information is necessary to ensure that any discriminatory practices have ended and to ensure that
all victims of discrimination receive appropriate remedies.

1D REVIEW OF AAPs: OVERVIEW

After receiving a contractor’s AAPs and Itemized Listing data, COs must ensure that they are
complete and acceptable. There are three types of determinations that a CO must make: inclusion,
missing items, and acceptability; each is described below.

e Inclusion. Immediately review the material to ensure that the contractor provided all of the
materials identified in the Scheduling Letter and accompanying Itemized Listing. Figure F-
3 contains the current Scheduling Letter and Itemized Listing.

e Missing Items. Create an inventory list of every document that the contractor provided,
including the date requested, if any, and date received. Also record on the list the items
requested but not provided by the contractor.

e Acceptability. Determine whether the AAPs and Itemized Listing data are current, complete
and acceptable.

The results of this initial review for inclusion and acceptability, as outlined below in sections 1E
through 1H, are documented on Part B.I of the SCER. Each specific problem a CO identifies is
described in Part B.II of the SCER, along with the corrective actions the CO plans to take to resolve
them. To minimize duplication of work as well as the time it takes to complete a desk audit, COs
should begin to analyze supporting data only after determining that the AAPs and supporting data are
complete and acceptable.
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1E  REVIEW OF ALL AAPs AND ITEMIZED LISTING DATA TO
ENSURE SUBMISSIONS INCLUDE REQUIRED CONTENT

This Section covers CO actions and responses when AAPs and Itemized Listing submissions are
not current or are missing information requested in the Scheduling Letter and Itemized Listing.
The first subsection, 1EQ00, is devoted to AAPs that are not current while 1EO1 and 1E02 cover
the issue of inclusion and the actions that can be taken when AAP submissions are missing data.
Subsection 1E03 discusses the review of Itemized Listing data to ensure all required data is
included in the contractor’s submission.

1E00 ACTION WHEN AAP IS NOT CURRENT

After receiving the desk audit submission, a CO first determines whether the AAP is current, that is,
whether the AAP was effective as of the date of the Scheduling Letter. If it is not, the CO will
contact the contractor and request immediate submission of the current AAP. If the contractor fails
to submit the AAP, the CO must recommend the issuance of an SCN.?

1E01 INCLUSION

If the contractor’s AAPs are current, the CO will review the AAPs and Itemized Listing data to
determine whether the contractor’s submissions include all requested information. To do so, the
CO must first determine whether the contractor submitted all materials requested in the Scheduling
Letter and Itemized Listing. Next, the CO must determine if the AAPs contain all the elements
required by the regulations.

The elements of the required Executive Order AAP are listed in 41 CFR 60-2.10(b) while the
required contents of Section 503 and VEVRAA AAPs are found in 41 CFR 60-741.44 and 60-
300.44, respectively.

1E02 MISSING AAP ELEMENTS
Actions that must be taken when an AAP is missing or inadequate under the legal authorities
enforced by OFCCP are discussed in this subsection. First is the discussion of the Executive Order

AAP, followed by AAPs under Section 503 and VEVRAA.

a. Executive Order AAP. 1f one or more of the below listed Executive Order AAP elements is
missing, COs must automatically consider the submission unacceptable.

e Organizational Profile (workforce analysis or organizational display);
e Job group analysis, including a list of the job titles that compose each job group;

e The percentage of minorities and the percentage of women employed in each job group;

2 See Chapter 8, Section D.
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e Utilization analysis, including its component parts of job group formation, availability
estimates and, as appropriate, identification of underutilization;

e Comparison of incumbency to availability;

e Placement goals at least equal to the availability figure derived for women or minorities, as
appropriate for job groups where the number of minorities or women employed is less than
would be reasonably expected, given their availability;

e Designation of a responsible official;

e Identification of problem areas;

e Action-oriented programs designed to correct any problem areas; or

e Internal audit and reporting system.

A CO must contact the contractor and request that it immediately provide the information. The CO
should also provide the contractor with compliance assistance, if needed. If the contractor does not
comply, the CO must suspend the desk audit and recommend the issuance of an SCN. If the
contractor includes all of these elements, the CO will then evaluate them for acceptability.

b. Section 503 AAP and Utilization Goal. If one or more of the below listed Section 503 AAP and
utilization goal elements is missing, COs must automatically consider the submission
unacceptable.

e Equal employment opportunity policy statement;

e Review of personnel processes to ensure careful, thorough and systematic consideration of
individuals with disabilities for job vacancies, promotion and training opportunities;

e Schedule for the periodic assessment of physical and mental job qualifications, to the extent
they screen out individuals with disabilities, to ensure they are job-related and consistent
with business necessity;

e Reasonable accommodation to physical and mental limitations, including copies of any
reasonable accommodation policies, and documentation of any accommodation requests
received and their resolution;

e Procedures to ensure that employees are not harassed on the basis of disability;

e External dissemination of the contractor’s EEO policy;

e Description of outreach and positive recruitment efforts, and annual assessment from the
evaluation of the effectiveness of those efforts;

e Internal dissemination of the contractor’s EEO policy;
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e Description of the contractor’s audit and reporting system, including documentation of all
actions taken to comply with the audit and reporting system requirements;
e Designation of responsible official;

e Policy to train all personnel involved in the recruitment, screening, selection, promotion,
disciplinary and related processes to ensure that the commitments in the contractor’s AAP
are implemented;

e Data collection on applicants and hires, including documentation of the computations or
comparisons of applicant and hire data;

e Analysis of contractor’s utilization of individuals with disabilities;
e Identification of problem areas; or
e Action-oriented programs designed to correct any problem areas.

A CO must contact the contractor and request that it immediately provides the missing
information. The CO may provide the contractor with compliance assistance, if needed. If the
contractor does not comply, the CO must suspend the desk audit and recommend the issuance of
an SCN. If the contractor includes all of these elements, the CO will then evaluate them for
acceptability.

c¢. VEVRAA AAP and Hiring Benchmark. 1f one or more of the below listed VEVRAA AAP and
hiring benchmark elements is missing, COs must automatically consider the submission
unacceptable.

e Equal employment opportunity policy statement;

e Review of personnel processes to ensure careful, thorough and systematic consideration of
protected veterans for job vacancies, promotion and training opportunities;

e Schedule for the periodic review of physical and mental job qualifications to ensure they are
job-related and consistent with business necessity;

e Reasonable accommodation to physical and mental limitations;

e Procedures to ensure that employees are not harassed because of their status as a protected
veteran;

e External dissemination of the contractor’s EEO policy;

e Description of outreach and positive recruitment efforts, and results from the evaluation of
the effectiveness of those efforts;

e Internal dissemination of the contractor’s EEO policy;
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e Description of the contractor’s audit and reporting system, including documentation of all
actions taken to comply with the audit and reporting system requirements;

e Designation of responsible official;

e Policy to train all personnel involved in the recruitment, screening, selection, promotion,
disciplinary and related processes to ensure that the commitments in the contractor’s AAP
are implemented;

e Data collection on applicants and hires, including documentation of the computations or
comparisons of applicant and hire data; or

e Documentation of the annual hiring benchmark established by the contractor.

A CO must contact the contractor to request that the contractor provide any missing elements
immediately. The CO should provide the contractor with compliance assistance, if needed. If the
contractor does not comply, the CO must suspend the desk audit and recommend issuance of an
SCN. If the contractor included all of these elements, the CO will then evaluate them for
acceptability.

1E03 MISSING ITEMIZED LISTING DATA

The Itemized Listing requests various data related to all three of OFCCP’s legal authorities with
varying time parameters. For instance, contractors are required to submit the last three years of
their Employer Information Reports (EEO-1 reports). For employment activity data, including
employee-level compensation data, they are required to submit the data only for the immediately
preceding AAP year unless they are at least six months or more into their current AAP year, in
which case they would submit the current AAP year data or the underlying records if the contractor
cannot or has not computed the current year data as well. The Itemized Listing must be
reauthorized by OMB at least every three years, so it is subject to change. Figure F-3 contains the
current Itemized Listing.

As explained in subsection 1C01, the CO must recommend the issuance of an SCN if the contractor
fails to submit Itemized Listing data. After confirming receipt of the Itemized Listing data, the CO
must ensure that the submission is complete. If one or more of the items is missing, the CO
considers the submission incomplete. A CO must contact the contractor to request any missing
items immediately and should provide the contractor with compliance assistance if needed. If the
contractor does not comply, the CO must suspend the desk audit and recommend the issuance of an
SCN. If the contractor included all of the items, the CO will then evaluate them for acceptability.

1F  REVIEW OF AN EXECUTIVE ORDER AAP AND ITEMIZED
LISTING DATA FOR ACCEPTABILITY

The next three sections discuss a CO’s review of a contractor’s AAPs for acceptability. Because
the requirements for acceptability are not the same under all of the laws that OFCCP enforces, the
acceptability requirements for the Executive Order AAP, Section 503 AAP and VEVRAA AAP are
reviewed separately. FCCM section 1F reviews the acceptability requirements for the Executive
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Order AAP and Itemized Listing data. Section 1G discusses the acceptability requirements for the
Section 503 AAP and Itemized Listing data, and section 1H discusses the acceptability
requirements for the VEVRAA AAP and Itemized Listing data.

The regulations at 41 CFR 60-2.10 through 60-2.17 list the required elements of an Executive Order
AAP and specify what a contractor must include in a written AAP. Once a CO determines that the
contractor’s submission includes the elements necessary to proceed with the desk audit, the desk
audit proceeds with an evaluation of the acceptability of each required element. Specifically, the
CO examines the AAP to determine if the information the contractor provided in each element is
sufficient to satisfy the regulatory requirements. The determination of the acceptability of the items
listed in Part B.II of the SCER is limited to the evaluation that the CO can conduct during the desk
audit. The CO may identify items in the part of the SCER that need further review on-site. This
process is different from an evaluation of a contractor’s implementation of its AAP and regulatory
requirements which, in most instances, the CO cannot determine without further investigation on-
site. On-site reviews are discussed in Chapter 2.

We address the acceptability assessment of each required element below.
1F00 ORGANIZATIONAL PROFILE

An organizational profile is a depiction of the staffing pattern within an establishment. Contractors
must use either a workforce analysis or an organizational display as its organizational profile.

a. Workforce Analysis. Under 41 CFR 60-2.11(c), a workforce analysis is acceptable if it:

e Contains a listing of each job title as it appears in applicable collective bargaining
agreements or payroll records within each department or other similar organizational unit
including the unit supervisor, ranked from the lowest-paid to highest-paid (or highest to
lowest); and

e Provides a separate listing for each work unit or line of progression including the unit
supervisor when there are separate work units or lines of progression within the department
or organizational unit.

In addition, the workforce analysis must include information by job title, wage rate, department and/or
organizational unit and lines of progression. Below is a description of each of these elements.

e Information by Job Title. Each job title listed shows the total number of people in the job
title, the total number of men and women, and the total number of men and women in each
of the races and ethnic groups identified in 41 CFR 60-2.11 or in the current EEO-1 report.*
The list must include all job titles, including managerial job titles. Upper management
positions located in the establishment must be included in an establishment’s workforce

30 See OFCCP Directive 2008-02, “Federal contractors’ obligation to maintain and analyze the race and ethnicity data
of applicants and employees in Affirmative Action Programs prepared under Executive Order 11246, as amended.”
This guidance indicates that OFCCP will accept AAPs and supporting records that reflect the race, ethnicity and job
categories outlined in either 41 CFR Part 60-2 or the current EEO-1 Report. Also, for purposes of complying with
OFCCP requirements, contractors choosing to follow the current EEO-1 categories may count applicants and
employees identifying as “two or more races” as minorities.
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analysis, even though the managers may have been chosen by those outside the
establishment and included for goal-setting purposes in a corporate or mid-level AAP.3!

Wage Rate. The wage rate or salary range for each job title must be provided, although this
information may be coded. Titles must be listed from the lowest-paid to highest-paid.
Contractors must provide the key to wage rate or salary range codes if they are used. The
codes must be consistent across department or unit lines. For example, a job with a salary
code 1157 in Department A pays the same as one coded 1157 in Department B. The codes
must also be consistent in wage rate or salary range order within each department or other
similar organization unit. Finally, the contractor’s submission should include a list of the
codes used in wage and salary order with the lowest and highest codes labeled appropriately.

Departments or Organizational Units. The departments or organizational units, or both,
used in the workforce analysis must be identifiable and should reflect the contractor’s
organizational structure. If the contractor provides an organizational chart as part of the
supporting documentation, the CO will compare it to and match it with the units used in
the workforce analysis.

Lines of Progression. Lines of progression or usual promotional sequences show the order
of jobs in the line through which an employee moves to reach the top of the line. Lines of
progression or promotional sequences can be identified from collective bargaining
agreements, as well as from organizational charts. If the CO determines that lines of
progression exist but adequate information is not provided at the desk audit, the CO will
contact the contractor to request a prompt submission of the information.

b. Organizational Display. An acceptable organizational display is one that meets the
requirements of 41 CFR 60-2.11(b). It must contain the following elements for each unit:

1F01

Name of the unit;
Job title, gender, race and ethnicity of the unit supervisor (if the unit has a supervisor);
Total number of male and female employees in the unit; and

Total number of male and female employees by racial or ethnic groups.

JOB GROUPS

A job group analysis is acceptable if it meets the requirements of 41 CFR 60-2.12. Each job group
must be a group of jobs and/or job titles within a particular establishment having similar content,
wage rates and opportunities.

a. List of Titles in Each Group. In order for COs to assess job group acceptability, the AAP must
include, for each job group, a listing of the job titles that make up that group. If a contractor did

3141 CFR 60-2.11(c)(4).
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not provide the lists, the CO must immediately contact the contractor and request that the lists
be promptly provided for the desk audit.

b. Criteria for Acceptability. The following criteria are to be used in assessing the acceptability of
job groups:

o Similar Work Content. Similarity of work “content” refers to the duties and responsibilities
of the job titles that make up the job group.

o Appropriate EEO Category. The CO will review the establishment’s job titles that make
up each of the job groups to verify they are within the proper EEO-1°? job categories.
Job titles in each job group must, as a general rule, be within the same EEO-1 job
category.>’

o Use of Occupational Information Network (O*NET). The CO may refer to the U.S.
Department of Labor’s Employment and Training Administration’s O*NET database, as
well as collective bargaining agreements, organizational charts and other data provided
by the contractor to evaluate how the contractor formulated its job groups. O*NET lists
standard job titles for most positions and codes them based on their duties, requirements
and other factors. O*NET also gives descriptions of job duties and commonly required
qualifications.

e Similar Rates of Pay. COs must review pay rates in conjunction with job content. Large
apparent differences in pay among job titles within a job group or different locations within
an organization, or both, suggest an unacceptable job grouping. They may also indicate
areas where compensation or job assignment practices need further review.

e Similar Opportunities. “Opportunity” refers to the ability to take advantage of training
opportunities, transfers, promotions, mobility to desirable wage or salary situations and other
employment benefits. Most often, it refers to upward mobility. Ideally, each job within a job
group should offer the same opportunities as any other job within that job group.

o Jobs in Separate Unions. Jobs groups should not group together jobs from separate
unions or jobs from different departments where interdepartmental mobility is not
available. For example, job groups should not normally group together nonunion
clerical jobs and clerical jobs that are covered by a collective bargaining agreement.

o Jobs in Lines of Progression. Contractors should separate jobs that are in lines of
progression from those that are not. When transferring or hiring into jobs above entry
level is rare, COs must analyze each line of progression separately. When there are lines
of progression governed by strict seniority, the contractor should consider the job titles
in the progression as a single job group.

32
33

Higher education institutions are required to submit the IPEDS.

Contractors that employ fewer than 150 employees are permitted to use the job categories listed in OFCCP’s
regulations or the current EEO-1 job categories which subdivide the Officials and Managers category into two
categories: Executive/Senior Level Officials & Managers, and First/Mid-Level Officials & Managers.
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c. Job Groups Must Not Obscure Underutilization. Job groups that combine jobs with different
content, wages or opportunities may obscure underutilization and OFCCP does not accept them.

d. Effect of Size of Contractor’s Workforce. While assessing the acceptability of a contractor’s job
groups, COs must remember that the size of the contractor’s workforce is a major factor in
determining how well the contractor meets the three criteria for the acceptability of job groups.

o Job Groups Must Permit Meaningful Analyses. Job groups should have enough incumbents
to permit meaningful utilization analyses and goal setting. Optimally, when COs identify
underutilization in a job group, the job group should be large enough so that a goal of at
least one whole person can be established. No minimum size is established for this purpose
because the goal is dependent on the size of the job group, and the percentage and the
number of minorities or women already in the job group.

e Job Groups Should Not Normally Cross EEO-1 Job Categories. A contractor’s job groups
should not ordinarily cross EEO-1 job categories. This means, for example, that a job group
should not consist of a mixture of job titles from the “Professional” category and the
“Technicians” category. COs should note that larger contractor establishments may have
multiple job groups that fall into the same EEO-1 job category. Also, COs should note that
smaller establishments (fewer than 150 employees) may use the EEO-1 job categories as
their job groups.

e. Relationship Between Job Groups and Availability. The organization of jobs into groups should
allow contractors to tie specific jobs to availability statistics to assess the degree to which their
workforce representation approximates availability.

1F02 EXECUTIVE ORDER UTILIZATION ANALYSIS

The utilization analysis is a series of separate but interrelated analyses COs use to identify whether
a contractor employs minorities or women in the workforce at a rate that would be expected based
upon their availability for employment. Contractors must perform a utilization analysis that
includes the placement of the contractor’s employees into job groups, the determination of the
availability for the employment of minorities and women, and a comparison of their incumbency in
the job groups to their availability. If a contractor’s utilization analysis reveals the underutilization
of minorities or women, or both, in any of the job groups, the contractor must establish placement
goals designed to cure the underutilization.

a. Placement of Incumbents in Job Groups. Having combined the job titles for the job group
analysis, the contractor must separately state the percentage of minorities and the percentage of
women employed in each job group.

b. Determining Availability. After aggregating individual job titles into job groups, the contractor
must determine the availability of women and minorities for those job groups. “Availability” is
a percentage estimate of the women and minorities in the reasonable recruitment area who have
the skills required to perform the jobs within the job groups compared to all. When determining
availability, the contractor must separately determine the availability of minorities and women
for each job group, and consider at least the following factors:
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e The percentage of minorities and women with the requisite skills in the “reasonable
recruitment area,” sometimes referred to by COs as “external availability.” We define
“reasonable recruitment area” as the geographical area from which the contractor usually
seeks, or reasonably could seek, workers to fill the positions in question. When selecting the
reasonable recruitment area, the contractor must not select an area in such a way that it
would exclude minorities or women. For each job group, the contractor must identify and
provide a brief explanation of the rationale for the selection of that recruitment area.

e The contractor should utilize the most current and discrete statistical information available
to derive availability figures (such as census data, data from local job service offices,
colleges and other training institutions). When evaluating the contractor’s availability
information, COs must utilize the most recent EEO Tabulation (EEO Tab).>*

e The percentage of minorities and women among those promotable, transferable or trainable
within the contractor’s organization, is sometimes referred to by COs as “internal
availability.” The contractor must not define the pool of promotable, transferable and
trainable employees in such a way as to exclude minorities or women. For each job group,
the contractor must identify the pool of promotable, transferable and trainable employees,
and provide a brief explanation of the reason for the selection of that pool.

e Though not required, some contractors assign a percentage or “weight” for availability rates
of employees recruited into the job group. For example, if there are several job titles in the
job group, and the job titles have differing availability rates, the contractor may weight each
job title differently when determining the availability for the job group as a whole. In that
instance, the sum of the weighted availability estimates for all job titles in the job group
must be the composite availability for the job group.®> A contractor may also choose to
determine availability by weighing the internal and external availability for a particular job
group. In that example, the availability would be a sum of the external availability and
internal availability rates.

¢. Comparing Incumbency to Availability. The contractor must compare the utilization of
minorities and women in each job group with their estimated availability, and identify job
groups where the percentage employed is less than would be reasonably expected, given their
availability.

We use the term “underutilization” to refer to the presence of fewer minorities or women in a
particular job group than would reasonably be expected, given their availability. Contractors
use a number of methods to determine whether the representation rates of minorities and women
are lower than would reasonably be expected. Some contractors declare underutilization when

3% The EEO Tab is a custom tabulation of demographic data about the civilian workforce compiled every five to 10
years by the U.S. Census Bureau. It is sponsored by a consortium of federal agencies consisting of OFCCP, the
EEOC, the Department of Justice and the Office of Personnel Management. The EEO Tab is derived from
American Community Survey (ACS) data, and includes information about the race, sex, ethnicity, age, educational
attainment, earnings and citizenship status of individuals in the civilian workforce, by geography, occupation and industry.
The current EEO Tab may be accessed on OFCCP’s website, at https.//www.dol.gov/ofccp/regs/compliance/Census.html
(last accessed Oct. 2019).

35 41 CFR 60-2.14(g).
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there is any difference between the availability percentage and the utilization percentage, while
others conclude that underutilization exists when the number of minority or women incumbents
in a particular job group is at least one whole person lower than the number predicted by the
availability percentages. Other contractors use a general “80% rule and declare
underutilization only when the representation of minorities or women is less than 80%of
availability (which is the expected representation). Still others test whether the difference
between the actual and expected representation of minorities and women is statistically
significant.

While contractors may choose any of these methods for comparing incumbency and availability,
they must uniformly apply the same standard to all job groups, as appropriate. Occasionally, a
different method may be more appropriate to determine underutilization. For example, in some
instances it may not be reasonable for contractors to use the two standard deviation method. No
matter the method used, the contractor should be able to explain why it selected that method.
Contractors should not use more than one method so as to mask underutilization.

The contractor must establish a placement goal if the percentage of women or minorities, or
both, employed in a specific job group is less than would be reasonably expected, given their
availability percentage in that particular job group.

1F03 PLACEMENT GOALS

Regardless of the method employed to determine underutilization, the contractor must establish a
placement goal for each job group where minorities or women, or both, are underutilized.*® The
placement goal established must be at least equal to the availability percentage of the underutilized
minorities and women for the specific job group.’” The contractor may establish a goal higher than
required under the Executive Order. Placement goals are not rigid and are not quotas.

Contractors are generally required to set a single goal for all minorities when minorities as a whole
are underutilized. However, in the event of a substantial disparity in the utilization of a particular
minority group, or the utilization of men or women of a particular minority group, the contractor
may be required to establish separate goals for those groups.*®

1F04 ADDITIONAL REQUIRED ELEMENTS OF AN EXECUTIVE ORDER AAP

This subsection, focusing on 41 CFR 60-2.17, covers the designation of responsibility for the AAP,
identification of problem areas, creation of action-oriented programs, reporting system and internal
audit, and reviewing the results of the report.

a. Designation of Responsibility. Under 41 CFR 60-2.17(a), contractors must provide for the
implementation of EEO obligations and the AAP by assigning responsibility and accountability
to an official of the organization. These officials must have sufficient authority and resources,
and must also have the support of, and access to, top management to ensure the effective
implementation of the contractor’s EEO obligations and AAP. To be acceptable, the AAP

3 41 CFR 60-2.15.
7 41 CFR 60-2.16(b).
3 41 CFR 60-2.16(d).
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should contain, at a minimum, a narrative description of the positions or job titles, or both, that
the contractor designates to direct or manage its AAP and a description of the incumbent’s
duties.

Identification of Problem Areas. 41 CFR 60-2.17(b) requires that contractors perform an in-
depth analysis of their total employment process to determine whether or where impediments to
EEO exist. They must evaluate the following.

e Organizational Structure. The contractor must examine its workforce by organizational unit
and job group to determine whether there are problems of minority or female utilization, or
of minority or female distribution.

e Personnel Activity. The contractor must examine applicant flow, hires, recruitment, referral,
terminations, promotions, transfers and other personnel activities to determine whether there
are selection and termination disparities.

e Compensation. The contractor must determine whether there are gender, race or ethnicity
disparities in its compensation system.

e Personnel Procedures. The contractor must determine whether its selection, recruitment,
referral, and other procedures result in disparities in the employment or advancement of
minorities or women and their resulting pay.

e Other Areas. The contractor must evaluate any other areas that might affect the success of
the AAP. Examples include seniority practices, leave policies, time off policies, policies
regarding part-time work, the conduct of company-sponsored social events, apprenticeship
program practices, workforce environment, and compliance with posting and union
notification requirements.

Action-Oriented Programs. 41 CFR 60-2.17(c) requires that contractors develop and execute
action-oriented programs designed to correct problem areas and to attain established goals and
objectives. To be effective, contractors must ensure that their action-oriented programs consist
of more than following the same procedures that previously produced inadequate results.
Action-oriented programs should be “specific” and “result-oriented.”

By “specific,” OFCCP requires that the programs describe in some detail what action the
contractor will take, who is responsible for taking the action and when the action will be
accomplished. “Result-oriented” programs are those where proper execution of the program
will likely lead to an increase in minority or female participation, or both, in the department, job
group, training program or other identified problem area. The action-oriented programs must be
sufficient, if successfully implemented, to achieve their stated objectives. Contractors must
describe these programs in the AAP.

For example, if a contractor identifies a lack of women in a job as a problem area, the contractor
should also identify the reasons for the absence of women. The reasons identified could include
the rigid work hours, the impact or application of leave policies, the lack of recruitment, the lack
of training, the absence of a career path or ladder leading to the job, a working environment

hostile to women or hiring discrimination. To remedy an identified problem area, the contractor
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should establish action-oriented programs to eliminate or minimize the reasons women are
adversely affected. The action-oriented programs, when fully implemented, should result in an
increase in the representation of women in the job identified as a problem area.

d. Internal Audit and Reporting System. 41 CFR 60-2.17(d) requires contractors to design and
implement an internal auditing system that periodically measures the effectiveness of its total
AAP. This system must be detailed in the AAP, and the internal audit and reporting system
must:

e  Monitor Records. The internal audit and reporting system must monitor records of all
personnel activity, including referrals, placements, transfers, promotions, terminations and
compensation, at all levels.

e Require Internal Reporting. The contractor produces an internal report on the effectiveness
of the AAPs on a regularly scheduled basis. While the regulations do not specify a
particular time period, the reports must be produced on a scheduled basis.

e Review Report Results. Top management is advised of the program’s effectiveness and any
deficiencies, and management at all levels reviews the results of these reports.

The AAP should contain a narrative description of every aspect of the internal audit and reporting
system. This description should specify the frequency of reports and audits. It should also state
that, as problems are discovered, the contractor is taking the necessary corrective actions. The
description should also designate the contractor officials responsible for taking these corrective
actions. Lastly, the contractor should state how and when it reviews program results and
effectiveness with management at all levels of the company.

1F0S REVIEW OF EXECUTIVE ORDER ITEMIZED LISTING DATA FOR
ACCEPTABILITY

Contractors must submit data and information on the results of their immediately preceding AAP, as
well as submit data and information on their current year AAP if they are six months or more into the
current year by the time they receive their Scheduling Letter.*

COs request the AAP data and information using the Itemized Listing that accompanies the
Scheduling Letter. Several items on the Itemized Listing specify that if the contractor is six months or
more into its current AAP year when the listing is received the contractor will provide OFCCP with
updated data for the current AAP year. For each of these items, the contractor should provide OFCCP
with as much current AAP year data as it has. This means, for example, that if the contractor is six
months into its current AAP year, it should provide six months of additional data; if the contractor is
seven months into its current AAP, it should provide seven months of data; and if the contractor is 10
months into its current AAP, it should provide 10 months of data.

The Itemized Listing requests data and information indicating the numerical and other results of
contractors’ affirmative action goals for each job group for the current and preceding AAP years, as
well as employment activity data (i.e., applicants, hires, promotions and terminations) and employee-

9 41 CFR 60-1.12(b).
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level compensation data. It also requests copies of the contractor’s EEO-1 reports for the last three
years and a copy of the contractor’s collective bargaining agreement, if applicable, including
documents that implement, explain or otherwise elaborate on the provisions of the collective
bargaining agreement.

a. Data on Affirmative Action Goals. As noted above, the contractor must provide information
indicating the numerical results of affirmative action goals set for each job group in their
immediately preceding AAP and, where applicable, results on goals set for their current AAP.
For each goal not attained, or not currently being attained, contractors must describe the good
faith efforts they have undertaken to achieve the goal. Provided they make good faith efforts,
contractors will not be held in violation for failure to achieve the goal. Contractors should
always submit goal data for the immediately preceding AAP unless they were not federal
contractors covered by 41 CFR Part 60-2 during the preceding AAP year.

e Information on Job Groups with Goals. COs, in order to measure the results of goals, must
first know whether a contractor established goals for its job groups and what the goals are.
The contractor’s current AAP submitted for desk audit will have this information for the
current year. The contractor’s report on whether it attained the goals set in the immediately
preceding AAP should specifically state the goals for that prior year; however, when it does
not, the CO must request a copy of the goals section of the contractor’s immediately preceding
AAP.

e [nformation on Placements into Job Groups with Goals. Since contractors establish annual
goals in terms of a percentage placement rate, evaluation of progress toward the goals
requires knowledge of the total number of placements into the job groups (hires, promotions
and transfers) and the number of minority and female placements, as appropriate. If a
contractor’s progress report does not include this information or if it includes incomplete
information (e.g., the number of minorities and females but not total placements), the CO
will determine if the missing information can be obtained from the contractor’s submission
of personnel activity data. If the information cannot be obtained from the personnel activity
data, the CO must ask the contractor to forward a copy of the report on the progress made
toward its goals as prepared under its internal audit and reporting system.*’ If the contractor
employs 100 or more people, a copy of the underlying data it used for its adverse impact
determinations on hires, promotions and any other placements into job titles within the job
group should be requested.*!

e Good Faith Efforts. When a contractor’s goals report does not describe its good faith efforts
to achieve the goals that it failed to meet, or does not describe those efforts in sufficient
detail for a CO to evaluate their adequacy, the CO must request additional information to
review during the desk audit.*> The CO must also include this request for more information
in the On-Site Plan for evaluation of good faith efforts. Even if the contractor corrects the

40 FCCM 1F04(d) — Additional Required Elements of AAPs: Internal Audit and Reporting System.
4 FCCM 1F05 — Review of Executive Order Itemized Listing Data for Acceptability.
42 Record findings on Part B.IV of the SCER.
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goals report, the closure letter may identify the incorrect or incomplete report as a technical
violation that was corrected during the review.*

b. Review of Employment Activity Data for Acceptability

e Data Format. To be acceptable for the desk audit, the contractor must present Itemized
Listing data either by job group or by job title. For example, data by total workforce is not
acceptable; nor is data by EEO-1 job category, unless a category legitimately constitutes a
job group at the particular establishment or the contractor has fewer than 150 employees.

e [Information Included. For each job group or job title, Itemized Listing data in each major
personnel activity area (e.g., applicant flow, hires, promotions and terminations) must at
least include the total number of actions, the total number of actions for women and the total
number of actions for minorities. For example, applicant flow for a job group or job title
must include at least the total applicants, total female applicants and total minority
applicants; hires for a job group or job title must include at least the total hires, total female
hires and total minority hires.

e Evaluation Period Covered. It is generally better to have the longest possible period
because the data are more likely to reflect the contractor’s usual way of operating. Ata
minimum, however, the Itemized Listing data must cover the immediately preceding AAP
year and, if the contractor is six months or more into its current AAP year when it receives
the Scheduling Letter, the current AAP year. If there are indicators of a violation, the
evaluation period will extend to cover the two years before the contractor’s receipt of the
Scheduling Letter, as long as the contractor was covered by 41 CFR Part 60-2 during that
period. To fully investigate and understand the scope of potential violations, the CO may
need to examine information relating to periods after the date of the Scheduling Letter to
determine, for example, if violations are continuing or have been remedied. If the CO
believes it is necessary to request information for periods after the date of the Scheduling
Letter, the CO must discuss the issue with his or her supervisor.

o Source of Applicant Data. COs must determine if a contractor used the internet to recruit for
any job group(s). When the AAP does not readily specify the applicant pool for job groups in
which individuals applied through the internet, the CO must contact the contractor to request
the criteria used by the contractor in defining applicants for the job position(s) in question.
The contractor’s submission should address the following four questions:

o Did the individual express an interest in employment through the internet or related
electronic data technologies?

o Did the contractor consider the individual for employment in a particular position?

o Did the individual’s expression of interest indicate that the individual possesses the basic
qualifications for the position?

43 Letter L-5 — Notice of Closing: Compliance Evaluation (Violations Found and Resolved).
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o Did the individual at any point in the contractor’s selection process, before receiving an
offer of employment from the contractor, remove him or herself from further consideration
or otherwise indicate that he or she was no longer interested in the position?

To be acceptable, the contractor must identify the electronic data technologies used to collect
expressions of interest, the specific job positions for which the contractor considered
applications through the internet and the basic qualifications for these positions. COs will note
unacceptable submissions in Part B.II of the SCER, and investigate during the on-site review.

c. Review of Employee-Level Compensation Data. The Itemized Listing requests data regarding
the contractor’s compensation, including employee-level compensation information and policies
related to compensation practices.

e Data Format. The contractor should electronically submit all of the compensation data
requested, if the data is computerized. The data must also be contained within a single file.

o Information Included. The CO must review the data to ensure it includes compensation,
gender, and race/ethnicity information, and hire date for each employee, as well as job title,
EEO-1 category and job group. Compensation includes base salary and/or wage rate, and
hours worked in a typical workweek. Other compensation or adjustments to salary such as
bonuses, incentives, commissions, merit increases, locality pay or overtime should be
identified separately for each employee. Data should be present for all employees, including
full-time, part-time, contract, per diem or day labor, and temporary employees, as of the date
of the workforce analysis in the contractor’s AAP.

Additional data that may be included are data on factors used to determine employee
compensation such as education, experience, duty location, performance ratings, department
or function, and salary level/band/range/grade. Documentation and policies related to
compensation practices of the contractor should also be included in the submission,
particularly those that explain the factors and reasoning used to determine compensation.

e Time Period of Data. The CO must verify that the “snapshot date” for employee-level
compensation data is the same as the date for the organizational display or workforce
analysis submitted by the contractor.

d. Action When Data Are Unacceptable. 1f employment activity or compensation data are
submitted but not acceptable, COs must call the contractor and request that the appropriate
changes are promptly made and the data resubmitted within the timeframe specified by the
OFCCP field office. If, at the end of the allotted timeframe, the data are not received in an
acceptable form, COs will recommend issuing an SCN specifying the regulatory sections the
contractor violated.

Examples of unacceptable data submissions include, but are not limited to, instances where the
data are in aggregations larger than job group or are not provided by sex, or by racial or ethnic
category.
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1G REVIEW OF A SECTION 503 AAP AND ITEMIZED LISTING DATA
FOR ACCEPTABILITY

As with the Executive Order AAP, the determination of the acceptability of items listed in Part B.I
of the SCER for the Section 503 AAP is limited to an evaluation conducted at the desk audit. This
is different from an evaluation of the contractor’s implementation of these items, which usually is
reviewed on-site if it is determined during the desk audit that an on-site is needed. Additionally, the
Section 503 regulations require the contractor to take a number of actions, even though the
contractor does not address them in the AAP. Part C.I of the SCER covers the additional
requirements that are reviewed on-site.

1G00 ITEMS INCLUDED

To be acceptable, a contractor’s Section 503 AAP must include the items listed in 41 CFR 60-
741.44 and 41 CFR 60-741.45.** It is the responsibility of COs to determine whether the contractor
included all of the required items in the contractor’s Section 503 AAP. Those items are listed in
section 1E02 of the FCCM, and the acceptability assessment of each item is described below.

1G01 POLICY STATEMENT

Contractors are required to take affirmative action to employ and advance in employment qualified
individuals with disabilities. The contractor must affirm its commitment to this affirmative action
requirement by incorporating it in a policy statement included in its AAP.** The contractor must
also post this policy statement on company bulletin boards. Applicants and employees with
disabilities must be provided the policy statement in a format that is accessible and understandable
such as Braille or large print versions of the notice.

At a minimum, to be acceptable, the policy statement must include:
e A statement indicating the top United States executive’s support for the EEO policy;
e A statement identifying the EEO official responsible for the implementation of the AAP;

e A statement that the contractor hires, recruits, trains and promotes without regard to
disability;

e A statement providing for an audit and reporting system;

4 The final two sections of Subpart C of the Section 503 regulations, 41 CFR 60-741.46 and 60-741.47, do not address
elements that need to be included in every AAP. Section 60-741.46 states that contractors have the option of
voluntarily developing and implementing training or employment programs focused on the specific needs of people
with certain disabilities and that, if a contractor implements such a program, it must include it in its AAP. Section
60-741.47 explains that a contract with a sheltered workshop is not a form of affirmative action that replaces the
employment and advancement of qualified individuals with disabilities in the contractor’s own workforce. The
regulation provides that the contractor may include a contract with a sheltered workshop in its AAP if the sheltered
workshop trains employees who must be hired by the contractor at full compensation once they become “qualified
individuals with disabilities.”

45 See 41 CFR 741.44(a).

Desk Audit | 40



Federal Contract Compliance Manual (FCCM)

e A statement that the contractor will ensure that all employment decisions are based only on
valid job requirements; and

e A statement that employees and applicants will not be subjected to harassment, intimidation,
threats, coercion or discrimination because they engaged or may engage in filing a
complaint, or assisted in a review, investigation or hearing related to any federal, state or
local law requiring EEO for individuals with disabilities; or because they opposed any act
deemed unlawful by any of the above-referenced laws; or because they exercised any other
right under Section 503.

1G02 CONTRACTOR REVIEW OF PERSONNEL PROCESSES

An AAP, to be acceptable, must affirm that the contractor reviews its personnel processes
periodically. These processes must provide for the careful, thorough and systematic consideration of
the job qualifications of applicants and employees with known disabilities for job vacancies filled
either by hiring or promotion, and for all training opportunities offered or available. A contractor’s
AAP must describe the review, include the date the review was performed, and describe actions taken
or changes made as a result of the review.*®

a. Adequacy of Present Procedures. Contractors may assert that their present personnel
procedures are adequate and indicate that modifications to the procedures are unnecessary. COs
must determine whether the information received during the desk audit supports that assertion to
determine acceptability. COs must request additional information during the desk audit or on-
site review if they are unable to make an acceptability determination.

b. Adverse Stereotyping. Part of the contractor’s review must be to ensure that its personnel
processes are not stereotyping individuals with disabilities in a manner that limits their access to
jobs for which they are qualified.

c. Access to Personnel Processes. The contractor must also ensure that applicants and employees
with disabilities have equal access to personnel processes, including those implemented through
information and communication technologies. Ensuring equal access to personnel processes
includes providing any necessary reasonable accommodation to ensure that qualified applicants
and employees with disabilities are able to apply, and are fully considered, for vacancies,
promotions, and training opportunities. Appendix A to 41 CFR Part 60-741 provides guidelines
for contractors on their duty to provide reasonable accommodations. With respect to the
application process, an example of appropriate accommodation could be the provision of
information on vacancies in a form accessible to those with vision or hearing impairments who
have requested an accommodation. Though Section 503 and its implementing regulations do
not require contractors to make their information and communication technology publicly
“accessible,” contractors are encouraged to do so.

1G03 CONTRACTOR REVIEW OF PHYSICAL AND MENTAL QUALIFICATIONS

An AAP must contain the contractor’s schedule for the periodic review of all physical and mental
job qualification standards to ensure that, to the extent they tend to screen out qualified individuals

46 This information is requested in the Itemized Listing, under 41 CFR 741.44(b).
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with disabilities, they are job-related and consistent with business necessity. To be acceptable, the
AAP must affirm that the contractor completed a review of the physical and mental job
qualification standards. Also, the contractor’s desk audit submission must contain the most recent
assessment including the date the assessment was performed, and any actions taken or changes
made as a result of the assessment.*’ If the CO is evaluating a newly covered contractor, the AAP
must provide a specific and reasonable time by which the contractor will review the physical and
mental job qualifications.

The contractor must ensure that any inquiries or medical examinations regarding an applicant’s or
employee’s medical condition made by, or at the behest of, the contractor are conducted following
relevant laws, including the regulation at 41 CFR 60-741.23. All medical information the
contractor obtains as a result of such inquiries or exams must be treated as confidential and
maintained on separate forms and medical files, except as otherwise provided for in 41 CFR 60-
741.23(d). The CO may consult the EEOC’s Enforcement Guide: Preemployment Disability-
Related Questions and Medical Examinations (https://www.eeoc.gov/policy/docs/preemp.html) for
more information on pre-employment medical examinations and inquiries.

1G04 REASONABLE ACCOMMODATION TO PHYSICAL AND MENTAL
LIMITATIONS

As a matter of nondiscrimination, contractors must make reasonable accommodation to physical
and mental limitations when requested by qualified individuals with disabilities unless contractors
can demonstrate that such accommodation would impose an undue hardship. In assessing undue
hardship, contractors may consider factors such as financial costs and interference with the ability
of other employees to do their jobs. As a matter of affirmative action, if an employee with a known
disability is having significant difficulty performing his or her job and it is reasonable to conclude
that the performance problem may be related to the disability, then the contractor must
confidentially notify the employee of the performance problem and inquire whether it is related to
the employee’s disability. If the answer is yes, the contractor must also confidentially inquire
whether the employee needs a reasonable accommodation.

At the desk audit stage, the CO must review copies of reasonable accommodation policies, and
documentation of any accommodation requests received and their resolution, if any.*® Here are
three examples of areas in which reasonable accommodations may be necessary: (1)
accommodations in the application process; (2) accommodations that enable employees with
disabilities to perform the essential functions of the position held or desired; and (3)
accommodations that enable employees with disabilities to enjoy equal benefits and privileges of
employment as are enjoyed by employees without disabilities.

Once an individual with a disability has requested a reasonable accommodation, the employer must
determine the appropriate accommodation. Sometimes the appropriate accommodation will be
obvious or included in the accommodation request, e.g., a request for a sign language interpreter.
When it is not, the contractor should use a problem-solving approach to determine the appropriate
accommodation. This approach may include initiating an interactive process with the

47 This information is requested in the Itemized Listing, under 41 CFR 741.44(c).
48 This information is requested in the Itemized Listing. Note that contractors are encouraged but not required to have
written procedures for processing requests for reasonable accommodations. See 41 CFR 60-741.44(d)(2).
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accommodation requester that may entail: 1) analyzing the particular job involved and determining
its purpose and essential functions; (2) consulting with the individual with a disability to ascertain
the precise job-related limitations imposed by the individual’s disability and how those limitations
could be overcome with a reasonable accommodation; (3) identifying potential accommodations
and assessing the effectiveness each would have in enabling the individual to perform the essential
functions of the position; and (4) considering the preference of the individual to be accommodated,
and selecting and implementing the accommodation that is most appropriate for both the employee
and the employer.

Appendix A to the Section 503 regulations at 41 CFR Part 60-741, Guidelines on a Contractor’s Duty
to Provide Reasonable Accommodation, provides additional information about the scope of the
“undue hardship” defense and examples of reasonable accommodations, among other things. Though
not required, OFCCP encourages contractors to develop and use written procedures to process
requests for reasonable accommodations. Guidance on how to develop written procedures is in
Appendix B to the Section 503 regulations at Part 60-741, Developing Reasonable Accommodation
Procedures.

1G0S HARASSMENT

Contractors must develop and implement procedures to ensure that their employees are not harassed
because of their disability status. A contractor should include a copy of these procedures in the
AAP. This statement may be part of a broader anti-harassment policy that also prohibits harassment
on other bases such as race and sex.

1G06 EXTERNAL DISSEMINATION OF EEO POLICY

Under 41 CFR 60-741.44(f), the contractor must send written notification of the company policy
related to its affirmative action efforts to all subcontractors, including subcontracting vendors and
suppliers, requesting appropriate action on their part. COs should look for a description of the
company’s process for sending these notifications in the AAP and verify that the contractor sent the
notifications if an on-site review is conducted.

1G07 OUTREACH AND POSITIVE RECRUITMENT

An acceptable AAP must affirm that the contractor engages in outreach and recruitment efforts
reasonably designed to effectively recruit qualified individuals with disabilities. The contractor
may engage in activities such as job fairs, recruitment activities with educational institutions and
organizations that focus on job training and development for persons with disabilities, and posting
of job opportunities with specialized organizations.* Contractors may also develop their own
outreach programs. The scope of the contractor’s efforts will depend upon circumstances, including
the contractor’s size and resources, and the extent to which existing employment practices are
adequate.

The AAP must include documentation of the contractor’s assessment of its outreach and recruitment
efforts that it made over the previous 12 months. This assessment is two-fold in that the contractor
must evaluate the effectiveness of each effort and it must conclude whether the totality of its efforts

49 See 41 CFR 60-741.44(f)(2) for more examples of outreach and recruitment activities in which a contractor may engage.
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has been effective in identifying and recruiting individuals with disabilities. When evaluating the
effectiveness of each effort, the contractor must document its determination and, at a minimum, it
must include the criteria used to make the determination. One of the criteria that must be included is
the data collected under 41 CFR 60-741.44(k) discussed below in subsection 1G11. If, when looking
at the totality of its efforts, the contractor concludes that outreach and recruitment efforts were not
effective, it must identify alternative efforts that it will implement to fulfill its affirmative action
obligations. COs must also ensure that the conclusion is reasonable for the AAP to be acceptable.
COs must record results in Part B.V of the SCER.

1G08 INTERNAL DISSEMINATION OF EEO POLICY

An acceptable AAP must address the contractor’s procedures to disseminate its EEO policy internally.
The policy must be included in the contractor’s policy manual or otherwise made available to
employees. Also, if the contractor is a party to a collective bargaining agreement, it must provide
notice to union officials and/or employee representatives of the EEO policy and request their
cooperation. The procedures must be designed to foster understanding, acceptance and support
among the contractor’s employees, and to encourage employees to take actions to aid the contractor in
meeting this obligation. The regulations at 41 CFR 60-741.44(g)(3) provide examples of the types of
activities contractors may undertake to enhance their efforts to employ and to advance in employment
individuals with disabilities. For example, contractors may schedule periodic employee meetings to
discuss the policy or conduct meetings with executive, managerial and supervisory personnel to
explain the intent of the policy, and to delineate individual responsibility for its implementation.

1G09 AUDIT AND REPORTING SYSTEM

An acceptable AAP contains a narrative description of the contractor’s internal audit and reporting
system. The system must be designed to perform and document the following actions:

e Measure the overall effectiveness of the AAP;

e Indicate any need for remedial action;

e Determine the degree to which the contractor’s objectives have been attained;

e Determine whether known individuals with disabilities have had the opportunity to
participate in all company-sponsored educational, training, recreational, and social activities;

and

e Measure the contractor’s compliance with the AAP’s specific obligations.

Documentation of these actions must be retained as employment records and submitted in response
to the Scheduling Letter. An acceptable AAP will also specify the frequency of reports and audits,
and describe the actions taken to address deficiencies identified by the audit and reporting system.

1G10 OFFICIAL RESPONSIBLE FOR AAP IMPLEMENTATION

An acceptable AAP must identify the official assigned responsibility for implementing the
contractor’s affirmative action activities for individuals with disabilities, and describe that official’s
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responsibilities. The contractor must give this official the necessary senior management support
and staff to manage the implementation of the program. The AAP should also describe the
responsibilities of line management in carrying out the program.

1G11 TRAINING TO ENSURE AAP IMPLEMENTATION

Contractors are required to train their personnel involved in recruitment, screening, selection,
promotion, disciplinary and related processes about the company’s EEO obligations and, if
appropriate, about the contractor’s affirmative action commitments under Section 503. This section
of the AAP should document that these personnel have been trained to ensure that the commitments
in the AAP are implemented.

1G12 DATA COLLECTION ANALYSIS

Contractors are required to document the below information on an annual basis as part of their
AAP, maintaining the data for three years, under 41 CFR 60-741.44(k).

The total number of job openings and total number of jobs filled. Job openings include
those that may be externally and internally filled;

e The total number of applicants for all jobs;

e The number of applicants who self-identified as individuals with disabilities or who are
otherwise known to be individuals with disabilities;

e The total number of applicants hired; and

The total number of applicants with disabilities hired.

When reviewing the AAP for acceptability, the CO must verify that the contractor provided
documentation of computations or comparisons of the above information, as requested in the Itemized
Listing. These computations or comparisons are criteria used to evaluate the effectiveness of the
contractor’s outreach and positive recruitment efforts. The data may also be used to analyze applicant
trends to inform the contractor’s review of personnel practices and self-audit.

1G13 UTILIZATION GOAL ANALYSIS FOR INDIVIDUALS WITH DISABILITIES

The Section 503 AAP regulation at 41 CFR 60-741.45 requires that contractors annually analyze
their utilization of individuals with disabilities against the 7% aspirational goal established by
OFCCP. This goal serves as an equal opportunity objective that should be attainable by taking the
affirmative actions required in the Section 503 regulations. For an AAP to be considered
acceptable, it must include the annual utilization goal analysis.

In the utilization analysis, contractors with more than 100 employees must evaluate the
representation of individuals with disabilities within each job group of their workforce. For this
analysis, contractors must use the same job groups that they use to evaluate utilization under
Executive Order 11246. Like the Executive Order job group analysis, contractors with a total
workforce of fewer than 150 employees may use the EEO-1 categories as job groups. A contractor
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with 100 or fewer employees has the option to measure the representation of individuals with
disabilities in its entire workforce.

If the percentage of individuals with disabilities in one or more job groups, or a contractor’s entire
workforce for smaller companies, is less than the 7% utilization goal, the contractor must determine
whether and where barriers to EEO exist. To identify any such problems, contractors must assess
personnel processes, the effectiveness of its outreach and recruitment efforts, the results of its AAP
self-audit, and any other areas that might influence the success of the AAP. When a contractor finds
problem(s), it must develop and implement action-oriented programs to correct them such as
modifying personnel processes or taking a different approach for outreach and recruitment. For
example, if the contractor finds the totality of its outreach and recruitment efforts was not effective in
identifying and recruiting qualified individuals with disabilities for employment, the contractor should
take action to identify recruitment sources that are not working and search for sources that yield better
results, or introduce new outreach measures to increase the number of qualified applicants with
disabilities. Several examples of outreach and recruitment activities are listed at 41 CFR 741.44(f)(2).

When reviewing the AAP for acceptability, the CO must closely examine the contractor’s AAP to
ensure it describes the utilization goal analysis, identifies any barriers to equal opportunity
employment, and includes a description of action-oriented programs that the contractor has designed
to address any barriers identified. If a contractor is six months or more into its current AAP year
when it receives the Scheduling Letter and Itemized Listing, it must also submit the information that
shows its current year progress toward meeting the utilization goal. Record results in Part B.V of the
SCER.

1H REVIEW OF A VEVRAA AAP AND ITEMIZED LISTING DATA FOR
ACCEPTABILITY

As with Executive Order and Section 503 AAPs, the determination of the acceptability of items
listed in Part B.I of the SCER for the VEVRAA AAP is limited to an evaluation conducted at the
desk audit. This is different from an evaluation of the contractor’s implementation of these items,
which usually is reviewed on-site if it is determined during the desk audit that an on-site is needed.
Additionally, the VEVRAA regulations require the contractor to take a number of actions even
though the contractor does not address them in the AAP. Part C.I of the SCER covers the additional
requirements, which are reviewed on-site.

1HO00 ITEMS INCLUDED

To be acceptable, a contractor’s VEVRAA AAP must include the below items listed in 41 CFR 60-
300.44 and 41 CFR 60-300.45. It is the responsibility of COs to determine whether the contractor
included all of the required items in the contractor’s VEVRAA AAP. Those items are listed in
Section 1E02 of the FCCM, and the acceptability assessment of each item is described below.

1H01 POLICY STATEMENT

Contractors are required to take affirmative action to employ and advance in employment qualified
protected veterans. The contractor must affirm its commitment to this affirmative action
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requirement by incorporating it in a policy statement included in its AAP.>* The contractor must
also post this policy statement on company bulletin boards. Applicants and employees who are
disabled veterans must be provided the policy statement in a format that is accessible and
understandable such as Braille or large print versions of the notice.

At a minimum, to be acceptable, the policy statement must include:
e A statement indicating the top United States executive’s support for the EEO policy;
e A statement identifying the EEO official responsible for the implementation of the AAP;

e A statement that the contractor hires, recruits, trains and promotes without discrimination on
the basis of status as a protected veteran;

e A statement providing for an audit and reporting system;

e A statement that the contractor will ensure that all employment decisions are based only on
valid job requirements; and

e A statement that employees and applicants will not be subjected to harassment, intimidation,
threats, coercion or discrimination because they engaged or may engage in filing a
complaint, or assisted in a review, investigation or hearing related to any federal, state or
local law requiring EEO for protected veterans; or because they opposed any act deemed
unlawful by any of the above referenced laws; or because they exercised any other right
under VEVRAA.

1H02 CONTRACTOR REVIEW OF PERSONNEL PROCESSES

An AAP, to be acceptable, must affirm that the contractor reviews its personnel processes
periodically. These processes must provide for the careful, thorough and systematic consideration of
the job qualifications of applicants and employees who are known protected veterans for job
vacancies either filled by hiring or promotion, and for all training opportunities offered or available.
A contractor’s AAP must describe the review, include the date the review was performed, and
describe actions taken or changes made as a result of the review.’!

a. Use of Appendix C. Though not required, contractors may utilize the procedures described in
Appendix C to 41 CFR Part 60-300 to fulfill this requirement. These procedures describe how
contractors annotate applications or personnel forms of protected veterans when considering
them for employment opportunities.

b. Adequacy of Present Procedures. Contractors may assert that their present personnel
procedures are adequate and indicate that modifications to the procedures are unnecessary. COs
must determine whether the information received during the desk audit supports that assertion to

0 See 41 CFR 300.44(a).
51" This information is requested in the Itemized Listing, under 41 CFR 60-300.44(b).
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determine acceptability. COs must request additional information during the desk audit or on-
site review if they are unable to make an acceptability determination.

¢. Relevancy of Military Records. Contractors must rely only on the portion of a protected
veteran’s military record that is relevant to the requirements of the opportunity for which the
veteran is being considered. The contractor should confirm compliance with this requirement in
the AAP.

d. Adverse Stereotyping. Part of the contractor’s review must be to ensure that its personnel
processes are not stereotyping protected veterans in a manner that limits their access to jobs for
which they are qualified.

1H03 CONTRACTOR REVIEW OF PHYSICAL AND MENTAL QUALIFICATIONS

An AAP must contain the contractor’s schedule for the review of all physical and mental job
qualification standards to ensure that, to the extent they tend to screen out qualified disabled
veterans, they are job-related and consistent with business necessity. To be acceptable, the AAP
must affirm that the contractor completed a review of the physical and mental job qualification
standards. The contractor’s desk audit submission must also contain the most recent assessment,
including the date the assessment was performed, and any actions taken or changes made as a result
of the assessment.>? If the CO is evaluating a newly covered contractor, the AAP must provide a
specific and reasonable time by which the contractor will review the physical and mental job
qualifications.

The contractor must ensure that any inquiries or medical examinations regarding an applicant’s or
employee’s medical condition made by, or at the behest of, the contractor are conducted following
relevant laws, including 41 CFR 60-300.23. All medical information the contractor obtains as a
result of such inquiries or exams must be treated as confidential and maintained on separate forms
and medical files, except as otherwise provided for in 41 CFR 60-300.23(d). The CO may also
consult the EEOC’s Enforcement Guide: Preemployment Disability-Related Questions and Medical
Examinations (https://www.eeoc.gov/policy/docs/preemp.html) for more information on pre-
employment medical examinations and inquiries.>

1H04 REASONABLE ACCOMMODATION TO PHYSICAL AND MENTAL
LIMITATIONS

As a matter of nondiscrimination, contractors must make reasonable accommodation to the physical
and mental limitations when requested by qualified disabled veterans unless they can demonstrate
that such accommodation would impose an undue hardship. In assessing undue hardship,
contractors may consider factors such as financial costs and interference with the ability of other
employees to do their jobs. As a matter of affirmative action, if an employee who is a known
disabled veteran is having significant difficulty performing his or her job and it is reasonable to
conclude that the performance problem may be related to the disability, then the contractor must
confidentially notify the employee of the performance problem and inquire whether it is related to

52 This information is requested in the Itemized Listing, under 41 CFR 300.44(c).
53 See also 41 CFR 60-300.23(d).
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the employee’s disability. If the answer is yes, the contractor must also confidentially inquire
whether the employee needs a reasonable accommodation.

Appendix A to the VEVRAA regulations at 41 CFR Part 60-300, Guidelines on a Contractor’s
Duty to Provide Reasonable Accommodation, provides additional information about the scope of
the “undue hardship” defense and examples of reasonable accommodations, among other things.
Though not required, COs should encourage contractors to develop and use written procedures to

process requests for reasonable accommodations. For more on reasonable accommodation, please
refer to Section 1G04 of the FCCM.

1HOS HARASSMENT

Contractors must develop and implement procedures to ensure that employees are not harassed
because of their status as a protected veteran. A contractor should include a copy of these
procedures in the AAP. This statement may be part of a broader anti-harassment policy that also
prohibits harassment on other bases such as race and sex.

1H06 EXTERNAL DISSEMINATION OF EEO POLICY

Under 41 CFR 60-300.44(f), the contractor must send written notification of the company policy
related to its affirmative action efforts to all subcontractors, including subcontracting vendors and
suppliers, requesting appropriate action on their part. COs should look for a description of the
company’s process for sending these notifications in the AAP and verify that the contractor sent the
notifications if an on-site review is conducted.

1H07 OUTREACH AND POSITIVE RECRUITMENT

An acceptable AAP must affirm that the contractor engages in outreach and recruitment efforts
reasonably designed to effectively recruit qualified protected veterans. The contractor may engage
in activities such as job fairs, recruitment activities with educational institutions and organizations
that focus on job training and development for veterans, and posting of job opportunities with
specialized organizations.>* Contractors may also develop their own outreach program. The scope
of the contractor’s efforts will depend upon circumstances including the contractor’s size and
resources, and the extent to which existing employment practices are adequate.

The AAP must include documentation of the contractor’s assessment of its outreach and
recruitment efforts that the contractor made over the previous 12 months. This assessment is two-
fold in that the contractor must evaluate the effectiveness of each effort, and conclude whether the
totality of its efforts has been effective in identifying and recruiting individuals with disabilities.
When evaluating the effectiveness of each effort, the contractor must document its determination
and, at a minimum, include the criteria used to make the determination. One of the criteria that
must be included is the data collected under 41 CFR 60-300.44(k) discussed below in subsection
1H12. If, when looking at the totality of its efforts, the contractor concludes that outreach and
recruitment efforts were not effective, it must identify alternative efforts that it will implement to

54 See 41 CFR 60-300.44(f)(2) for more examples of outreach and recruitment activities in which a contractor

may engage.
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fulfill its affirmative action obligations. COs must also ensure that the conclusion is reasonable for
the AAP to be acceptable. Record results in Part B.VI of the SCER.

1H08 INTERNAL DISSEMINATION OF EEO POLICY

An acceptable AAP must address the contractor’s procedures to disseminate its EEO policy
internally. The policy must be included in the contractor’s policy manual or otherwise made
available to employees. Also, if the contractor is a party to a collective bargaining agreement, the
contractor must provide notice to union officials and/or employee representatives of the EEO policy
and request their cooperation. The procedures must be designed to foster understanding, acceptance
and support among the contractor’s employees, and to encourage employees to take actions to aid
the contractor in meeting this obligation. The regulations at 41 CFR 60-300.44(g)(3) provide
examples of the types of activities contractors may undertake to enhance their efforts to employ
protected veterans and to advance them in employment. For example, contractors may schedule
periodic employee meetings to discuss the policy or conduct meetings with executive, managerial
and supervisory personnel to explain the intent of the policy, and to delineate individual
responsibility for its implementation.

1H09 AUDIT AND REPORTING SYSTEM

An acceptable AAP contains a narrative description of the contractor’s internal audit and reporting
system. The system must be designed to perform and document the following actions:

e Measure the overall effectiveness of the AAP;
¢ Indicate any need for remedial action;
e Determine the degree to which the contractor’s objectives have been attained;

e Determine whether known protected veterans have had the opportunity to participate in all
company-sponsored educational, training, recreational, and social activities; and

e Measure the contractor’s compliance with the AAP’s specific obligations.

Documentation of these actions must be retained as employment records and submitted in response
to the Scheduling Letter. An acceptable AAP will also specify the frequency of reports and audits,
and describe the actions taken to address deficiencies identified by the audit and reporting system.

1H10 OFFICIAL RESPONSIBLE FOR AAP IMPLEMENTATION

An acceptable AAP must identify the person assigned responsibility for implementing the
contractor’s affirmative action activities for protected veterans and describe his or her
responsibilities. The contractor must give this official the necessary senior management support
and staff to manage the implementation of the program. The AAP should also describe the
responsibilities of line management in carrying out the program.
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1H11 TRAINING TO ENSURE AAP IMPLEMENTATION

Contractors are required to train their personnel involved in recruitment, screening, selection,
promotion, disciplinary and related processes about the company’s EEO obligations and, if
appropriate, about the contractor’s affirmative action commitments under VEVRAA. This section
of the AAP should contain documentation that these personnel have been trained to ensure that the
commitments in the AAP are implemented.

1H12 DATA COLLECTION ANALYSIS

Contractors are required to document the below information on an annual basis as part of their
AAP, and maintain the data for three years under 41 CFR 60-300.44(k).

e The total number of job openings and total number of jobs filled. Job openings include
those that may be externally and internally filled;

e The total number of applicants for all jobs;

e The number of applicants who self-identified as protected veterans or who are otherwise
known as protected veterans;

e The total number of applicants hired; and
e The total number of protected veteran applicants hired.

When reviewing the AAP for acceptability, the CO must verify that the contractor provided
documentation of computations or comparisons of the above information, as requested in the Itemized
Listing. These computations or comparisons are criteria used to evaluate the effectiveness of the
contractor’s outreach and positive recruitment efforts. The data may also be used to analyze applicant
trends to inform the contractor’s review of personnel practices and self-audit.

1H13 VEVRAA HIRING BENCHMARK

The VEVRAA regulations at 41 CFR 60-300.45 require contractors to establish a hiring benchmark
every year to use for measuring their progress toward achieving EEO for protected veterans. The
regulation also includes recordkeeping requirements related to documenting the hiring benchmark.

Contractors must use one of two methods to establish their benchmarks. Contractors may choose
to establish a benchmark equal to the national percentage of veterans in the civilian labor force
which is published and annually updated on OFCCP’s website.> Alternatively, as described in 41
CFR 60-300.45(b)(2) and discussed below, contractors may establish their benchmarks by taking
into account certain data from the Bureau of Labor Statistics (BLS) and Veterans’ Employment
and Training Service/Employment and Training Administration (VETS/ETA) that is also

35 See “Annual VEVRAA Benchmark Effective Dates,” at
http://www.dol.gov/ofccp/regs/compliance/Annual VEVRAABenchmarkEffectiveDates.htm
(last accessed September 2019).
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published on the OFCCP website, as well other factors that reflect the contractor’s own data and
unique hiring circumstances.*°

When reviewing an AAP for acceptability, COs must first review documentation provided by the
contractor to determine which method the contractor used to establish a hiring benchmark. If the
contractor used the five factors described in 41 CFR 60-300.45(b)(2), then the CO must review the
methodology used by the contractor to adopt its hiring benchmark. The benchmark represents the
percentage of protected veterans that the contractor seeks to hire during the AAP year.’” The CO
must assess whether the contractor met its hiring benchmark using the hiring data submitted by the
contractor.

To set a benchmark using the five-factor method, contractors must consider all of the five factors
listed below.

e The average percentage of veterans in the civilian labor force for the state where the
establishment is located for the previous three years. The DOL, BLS, calculates this
information regarding the general availability of veterans for employment for each state.
This data is provided in two different formats on OFCCP’s website. One format displays
annual data for every state, by year. While the other format shows three years of data for
each individual state, by state. (Note: This data is not available for Puerto Rico, the U.S.
Virgin Islands, American Samoa, the Northern Mariana Islands, Wake Island or Guam.
Contractors in Puerto Rico or the U.S. Virgin Islands should select Florida data. Contractors
in American Samoa, the Northern Mariana Islands, Wake Island and Guam should select
Hawaii data.)

e The number of veterans who participated in the ESDS in the State where the establishment
is located over the previous four quarters. The U.S. DOL’s VETS tabulates this data
regarding the number of veterans seeking jobs. This data is provided on OFCCP’s website
for the most recent four quarters, as well as for previous periods. (Note: This data is not
available for American Samoa, the Northern Mariana Islands, Wake Island or Guam.
Contractors in those locations should select Hawaii data.)

e The applicant ratio and hiring ratio for the establishment for the previous year. To make
these computations, contractors use the data they have collected to comply with 41 CFR 60-
300.44(k), which should also be included in the AAP. To calculate the applicant ratio,
compare the number of protected veteran applicants to the total number of applicants. To
calculate the hiring ratio, compare the number of protected veterans hired to the total
number of hires.

o The most recent assessment of the effectiveness of the contractor’s outreach and recruitment
efforts. This information is included in the AAP.

56 See “VEVRAA Benchmark Database,” at https://ofccp.dol-esa.gov/errd/VEVRAA jsp (last accessed September 2019).

57 The VEVRAA regulations do not require the contractor to conduct a hiring benchmark analysis. However, a
contractor may conduct such an analysis using data it has collected. Also, the VEVRAA hiring benchmark may be
used by contractors as one of the criteria to measure the effectiveness of their outreach and recruitment efforts.

Desk Audit | 52


https://ofccp.dol-esa.gov/errd/VEVRAA.jsp

Federal Contract Compliance Manual (FCCM)

e Any other factor, such as the nature of the job openings or the facility’s location, which
would tend to affect the availability of qualified protected veterans. This factor provides
contractors with the flexibility to consider any other pertinent factors about your
establishment or the nature of your business that might affect the availability of qualified
protected veterans as part of the process of establishing the hiring benchmark.

Contractors using this individualized method have the discretion to weigh the various factors in a
manner that is reasonable in light of their unique circumstances. However, they must document each
factor considered and explain the methodology and rationale used to arrive at the benchmark selected.

Contractors with multiple establishments that choose the five-factor option may establish
individualized benchmarks for each of their establishments or may choose, instead, to adopt the
national percentage of veterans in the civilian labor force as the benchmark for one or more of their
establishments. Contractors with multiple establishments may utilize only one benchmark option per
establishment.

11 SUMMARY OF ACCEPTABILITY PROBLEMS WITH AAPs AND
ITEMIZED LISTING DATA

COs identify problems with the completeness and acceptability of a contractor’s AAPs under
Executive Order 11246, Section 503 and VEVRAA, and Itemized Listing data in Part B.II of the
SCER. For each problem, COs must use Part B.II of the SCER to describe the specific problems
and actions taken at the desk audit to resolve them, and actions planned for an on-site review. Any
findings from on-site reviews are also recorded in this part of the SCER.

A CO may resolve some problems with the AAPs and Itemized Listing data at the desk audit after
additional contact with the contractor. For example, if the CO cannot evaluate job group
acceptability because there is no information on what job titles are in each group, that CO may be
able to resolve the problem by obtaining the missing information from the contractor. The CO will
note this follow-up contact and receipt of the additional information on the SCER. Such a notation
could be written like this: “Called J. Smith May 1, 2011 and asked him to send a list of titles in each
group. List received May 8, 2011.”

If a CO determines that an Executive Order, Section 503, or VEVRAA AAP does not meet one or
more of the standards for acceptability as discussed previously in this chapter, the CO must
recommend suspension of the desk audit and issuance of an SCN, as appropriate.

1J  ANALYSIS OF SECTION 503 AAP: REVIEW OF ONLINE
APPLICATION PROCESS

The contractor is required to provide necessary reasonable accommodation to ensure applicants and
employees with disabilities receive equal opportunity in the operation of personnel processes,
including an equal opportunity to apply and be considered for employment. Therefore, in addition
to reviewing a contractor’s Section 503 AAP as part of the desk audit, COs must review the
contractor’s online application system (electronic or web-based) to ensure that it provides a means
for contacting the contractor, other than through the online system, to request a reasonable
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accommodation to apply for the job. Applicants may need this contact information if they cannot
use the online application system because of a disability. At a minimum, this information must
include the name and phone number or email address of the person (or office) to whom a request for
an accommodation should be made. The contact information need not mention the words
“reasonable accommodation,” though it is a best practice to do so. COs will document the results of
this analysis in the Case Summary and Recommendations section of the SCER. Contractors are
also encouraged to make their information and communication technologies generally accessible.
This is so even in the absence of a reasonable accommodation request. Doing so will minimize, but
may not eliminate, the need to make individual reasonable accommodations.

1K ANALYSIS OF AN EXECUTIVE ORDER 11246 AAP: OVERVIEW OF
ITEMIZED LISTING DATA, EEO TRENDS, WORKFORCE
STRUCTURE AND PERSONNEL PRACTICES

The review of the personnel activity data such as hires, promotions and terminations provides a
broad framework for the detailed review by job group of affirmative action progress or placement
goals, and the assessment of any potential discrimination in employment activity. COs will review
personnel activity data to gain an understanding of the specific kinds of employment activity that
took place during the contractor’s current and immediately preceding AAP years. COs must use
Part B of the SCER to describe the specific problems and actions taken at the desk audit to resolve
issues with the contractor’s Itemized Listing data.

1K00 EEO-1 TREND ANALYSIS

COs must make an initial assessment of a contractor’s workforce and utilization trends by
reviewing the contractor’s EEO-1 reports in Part B.III of the SCER.

a. Long-Term and Short-Term Trends. A CO must compare data from the contractor’s most recent
EEO-1 Report to data from its earlier EEO-1 reports. For example, if the contractor provides
EEO-1 reports for 2015, 2016 and 2017, then the CO compares the 2017 data to the 2015 data to
look at the long-term trends, and compares the 2017 and 2016 data for short-term trends. This
information provides an overview of:

e The distribution of jobs within the contractor’s workforce (white-collar, blue-collar,
predominant EEO job categories);

e The direction of change in the total workforce and particular workforce categories
(expanding, contracting, stable); and

e The increases and decreases in minority and female representation in various areas.

b. Changes Due to Reclassifications. 1f a CO observes significant changes in the size of EEO-1
job categories with little or no corresponding personnel activity, the CO must investigate further
to determine if the changes are due to the reclassification of jobs with concentrations of
minorities or women from one EEO-1 job category to another. For example, suppose the total
number of positions in the Craft category increases from one year to the next and indicates an
increase in the number of women. Over the same period, however, both the total number of
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Operative positions and the total number of women listed as Operatives decreases by nearly the
same amount. The CO may then infer that the increase in Crafts may have resulted from the
contractor changing the EEO-1 job category of the women’s jobs, rather than from genuine
hires or promotions.

c¢. EEO Category Patterns. EEO trend analysis allows COs to identify broad areas where
minorities and women have been persistently underrepresented or concentrated, setting a
framework for the detailed review of the workforce analysis for potential discrimination
problems and the review of the contractor’s goals progress by job group.

d. Particular Minority Group. This analysis permits the CO to identify any substantial disparity in
the representation of a particular race or ethnic group when compared with the distribution of
those same groups in the contractor’s labor area and possible internal feeder categories. The
disparity may exist in the contractor’s workforce as a whole or certain categories. When a CO
identifies such a disparity, the CO must plan to conduct an Impact Ratio Analysis (IRA) of the
particular group, at least in those workforce areas where the disparity exists and for the type of
activity most likely to have created the disparity.

For example, if Hispanics are well represented in the labor area but have historically been
absent from the contractor’s workforce, the CO will plan to conduct hiring IRAs separately for
Hispanics. If Blacks have historically been concentrated in the Laborers category, but poorly
represented in Operatives and Crafts, the CO’s review of the workforce analysis should focus on
the types of jobs held by Blacks and any structural impediments to upward mobility from those
jobs. In addition, the CO’s IRA of blue-collar job groups, particularly for promotions and hires
into jobs above Laborers, should be conducted separately for blacks. Section 10 of the FCCM
further discusses separate employment activity data analyses for particular groups. The CO will
also note if the investigation of such a disparity does not show discrimination. The CO will
consider whether goals and/or specific affirmative action steps for the particular group are
warranted.

1K01 WORKFORCE STRUCTURE AND PERSONNEL PRACTICES

In the initial review of the AAP and Itemized Listing data, COs evaluate the organizational display
or workforce analysis for acceptability. As a result, they have a basic understanding of the
contractor’s organization and operations. For example, a workforce analysis should show:

e Whether the contractor organizes the facility by department or other unit (e.g., division);
e  Whether lines of progression exist; and

e How the contractor structures pay and other characteristics that may prove useful for
subsequent analyses of both affirmative action and potential discrimination issues.

Other Itemized Listing data that the contractor may provide with the AAP, such as copies of labor
agreements, should contain additional information such as pay rates, work performed,
organizational structure and rules for internal mobility. COs must enter this information, to the
extent that it is available during the desk audit, in Part B.VIII of the SCER.
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1L ANALYSIS OF AN EXECUTIVE ORDER 11246 AAP: GOALS
PROGRESS AND GOOD FAITH EFFORTS

The effectiveness of a contractor’s overall AAP is not measured by whether the contractor met all
its goals, but rather by whether the contractor made good faith efforts to do so. Generally, if the
contractor met properly determined goals in a job group, further examination of good faith efforts
for that job group is unnecessary. Determining whether a contractor demonstrated good faith
efforts to meet its affirmative action obligations is separate from the determination of whether the
contractor discriminated. Therefore, to focus the investigation on good faith efforts, COs must take
the following steps:

e Measure the degree of progress in job groups where the contractor established goals and
opportunities occurred;

e Evaluate the contractor’s resulting overall goals performance; and
o Identify areas where specific additional information is needed to evaluate good faith efforts.

COs will evaluate both prior year and current year, if applicable, and address any goal issues in Part
B.IV of the SCER.

1L00 ANALYSIS OF GOALS PROGRESS

As noted earlier, to be acceptable, AAP Itemized Listing data must include a report of progress on
immediately preceding AAP year goals. In addition, the contractor should include a report of
progress on current goals if the contractor is at least six months into its current AAP year when it
receives the Scheduling Letter. COs will use this progress report to analyze goals progress.

a. Data Needed. To conduct this analysis, COs must first identify the job groups for which the
contractor established goals at the beginning of the period under review. Second, COs must
determine the percentage placement goal for each job group and the protected class to which it
applies. Third, for each such job group, the number of total placements including hires and
promotions, and the number of minority and/or female placements must be determined. If a
contractor does not submit this information at the desk audit, COs will conduct the analysis
below at whatever point in the review they obtain sufficient information.

b. Analysis. The analysis takes into consideration the number of opportunities the contractor
provided in relation to the goal. More specifically, to determine how many minorities or
women the contractor would have placed if the goal were met, COs multiply the percentage
placement goal by the number of placements that occurred. The CO then compares this result
with the number of minorities or women placed.

If a contractor established a goal for a particular race or ethnicity, or men or women of a particular
race or ethnicity, then the CO evaluates progress on that goal in the same fashion as in the above
example.
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1L01 EVALUATION OF GOOD FAITH EFFORTS

An evaluation of good faith efforts includes a review of the contractor’s overall performance toward
goals, the identification of areas requiring additional examination, and ensuring that adequate
information is available to determine good faith. Each is discussed in this subsection.

a. Overall Performance. In evaluating a contractor’s good faith efforts, COs must first make an
overall assessment of the contactor’s goals and affirmative action performance, and record
results in Part B.IV of the SCER. For example, were there areas where goals were established
but not met? This evaluation should also take into account the fulfillment of AAP commitments
and the quality of those commitments in terms of creative problem-solving to remove any
impediments to minority and female utilization.

b. Goal Areas Needing Further Examination for Good Faith Efforts. COs must identify goal areas
needing further evaluation for good faith efforts. For each such goal area, the COs will review
any contractor description of good faith efforts pertinent to the area. This should be included as
part of the contractor’s report on goals. COs will also use the AAP and Itemized Listing data to
identify the reasons for lack of progress and the type of AAP action items that would be
pertinent. Below are some examples of the types of inquires a CO could pursue.

e Do the Itemized Listing data on employment activity show that the jobs were filled
predominantly by hires or by promotions? If by hires, was there low applicant flow?

e  What AAP commitments did the contractor make about recruitment efforts? Is there any
evidence they were fulfilled?

e Was there an adequate representation of minorities and women in probable feeder groups if
the contractor filled jobs primarily by promotion?

e What AAP commitments did the contractor make concerning the promotion process (e.g.,
job posting, encouraging bidding, training)? Is there any evidence the contractor fulfilled
these commitments?

1L02 PLAN FOR EVALUATION OF GOOD FAITH EFFORTS

For each goal area without sufficient information to determine good faith efforts, the CO will list
the additional information needed on SCER Part B.IV. For example, the contractor did not meet its
goal for minorities in the Clerical I job group. However, in reviewing the data, it appears that low
applicant flow is the cause. The AAP may state that the contractor will use a particular agency with
a significant minority clientele to aid in the recruitment of minority applicants for the Clerical 1 job
group. The additional information needed here may include contact with the agency to confirm its
use by the contractor, as well as other actions such as identifying additional recruitment sources
while on-site.
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1M BASIS FOR POTENTIAL DISCRIMINATION ANALYSES

It is OFCCP’s policy, in conducting analyses of potential discrimination under the Executive Order,
to follow the principles of Title VII of the Civil Rights Act of 1964 (Title VII), as amended, which
the EEOC enforces.

In general, when COs observe a disparity in the representation of a particular race or ethnic group,
they conduct standard desk audit potential discrimination analyses for that group.>®

a. Guidelines on Discrimination Because of Religion or National Origin. These Guidelines, at 41
CFR Part 60-50, are not a required AAP element under 41 CFR 60-2.10. Therefore, COs must
evaluate the contractor’s implementation of them on-site. Chapter 2, Section 2J provides
detailed guidance on conducting this aspect of the on-site review.

b. Sex Discrimination Regulations. These regulations, at 41 CFR Part 60-20, are not a required
AAP element under 41 CFR 60-2.10. The contractor’s implementation of them, therefore, must
be evaluated on-site. Chapter 2, Section 2K provides detailed guidance on conducting this
aspect of the on-site review.

c. Desk Audit Observation. While the implementation of these regulations and guidelines can only
be evaluated on-site, COs must pay particular attention to any problem area identified during the
desk audit for women, or religious or national origin minorities. Additional information should
be gathered on-site and directed to issues that are not addressed elsewhere in the regulations; for
example, leave for religious purposes and maternity leave.

IN ANALYSIS OF AN EXECUTIVE ORDER 11246 AAP: AUDIT OF
ORGANIZATIONAL PROFILE

The organizational profile depicts the contractor’s staffing pattern to assist contractors in identifying
organizational units where women or minorities are underrepresented or concentrated. Contractors
have the option to use either an organizational display or a workforce analysis to satisfy the
regulatory requirement for having an organizational profile in their Executive Order AAP. The
organizational display is a detailed graphic or tabular chart, text, spreadsheet or similar presentation
of the contractor’s organizational structure, whereas the workforce analysis is a listing of each job
title from lowest to highest-paid within each department or organizational unit, including
supervisors. The organizational profile must identify the makeup of each unit by gender, race, and
ethnicity. If a workforce analysis is used, the wage rate or salary range for all job titles must be
given.”’

COs must closely examine patterns of minority and female employment in each department or work
unit to identify disparities for further investigation on-site. One example of a disparity that may
warrant further investigation is departments or job titles where women or minorities are either
significantly overrepresented or underrepresented based on their representation in the overall

58 FCCM 1001 - Specific Race/Ethnic Group Analysis.
59 See 41 CFR 60-2.11 for more details about the differences between the requirements for an organizational display
versus a workforce analysis.
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workforce. COs must pay particular attention to departments and work units where minorities or
women are absent or make up nearly the entire department or unit, and look for indicators of job
steering or other discriminatory placement practices.

IN0O0 UNDERREPRESENTATIONS AND CONCENTRATIONS

When examining the organizational profile, COs look for evidence of concentration and
underrepresentation, as such evidence could indicate that women, for instance, are steered into
lower-paying positions.

a. Concentration. The term concentration refers to any job titles where there are significantly
higher representations of a minority group or women than would be expected in consideration of
their overall representation in the contractor’s workforce or in a relevant unit of that workforce.

b. Underrepresentation. The term underrepresentation is the opposite of “concentration.” It
exists when a minority group or women are found in a particular department, job group or job
title in numbers significantly lower than would be expected in light of their overall
representation in the contractor’s workforce or in a relevant unit of that workforce.

It is important to note that the identification of a concentration or underrepresentation does not
mean that there is discrimination. It is only an indicator that further investigation is warranted.
COs must document areas of underrepresentation and concentration on Part B.VIII of the SCER
and investigate further.

IN01 DETERMINING THE RELEVANT WORKFORCE SECTOR AND JOB AREAS

COs must review a contractor’s organizational profile to identify the concentration and
underrepresentation of minorities and women. Under certain conditions, COs may reasonably expect
that the contractor would evenly employ minorities or females throughout a particular job area. A
“job area” is a sub-unit (e.g., department, job group, line of progression) of the blue-collar or white-
collar sectors of the contractor’s workforce. The conditions for such a “reasonable expectation” are
that:

e The jobs in the area have similar entry-level qualification requirements; and
e The jobs above entry-level are filled primarily by promotion.

Where these conditions exist, COs may use the Job Area Acceptance Range (JAAR) analysis to
measure job area distribution patterns. The JAAR assesses the representation of minorities and
women in a particular job area in comparison with the relevant base workforce sector. A workforce
sector is the total workforce of a particular job area. For example, if a contractor has 1,000
employees at an establishment and its production division is composed of four departments with a
total workforce of 400 employees, then the production division is the job area and 400 employees is
the workforce sector. In order for COs to conduct this analysis appropriately, they must determine
the relevant workforce sectors or job areas to analyze.

a. Relevance of Other Information. To determine the relevant workforce sector and job areas for
the JAAR, COs are guided by the findings of the desk audit. For example, the information a CO
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obtains from the earlier analysis of EEO-1 trends may show persistent minority or female
representation above or below comparable availability; or a CO may identify a substantial
disparity in the representation of a particular minority group. Information the CO derives from
the review of the organization of the contractor’s workforce and personnel practices (e.g.,
internal mobility, pay structure) informs the CO’s analysis of workforce sector and job areas.

The CO must also conduct analyses on the employment activity and compensation data
provided by race, ethnicity, and gender, as is discussed in Sections 10 and 1P.

b. Workforce Sector and Job Area. When conducting a JAAR, COs must determine the
appropriate sector of the contractor’s workforce with which to compare minority group and
female representation in the particular job(s) being examined (e.g., blue-collar, white-collar,
clerical, the entire workforce, job group). To do so, COs must remember that there is a
reasonable expectation that, absent discrimination, minorities and women will be more or less
evenly distributed among the job areas within the sector. This expectation is highest when;

e Entry-level jobs in the sector require similar qualifications; and
e The contractor primarily fills jobs above entry-level in the sector by promotion.

The expectation may be lower if entry-level jobs in the sector are more differentiated in skill
requirements. In this case, it may become more likely that minority or female availability will
differ, or the contractor fills jobs above entry-level predominantly by hires.

c. Applying the JAAR to a Particular Contractor. An appropriate definition of the workforce
sector depends on the particular contractor’s structure, and legitimate skill needs and personnel
practices. In general, a JAAR that focuses on where minorities and women are located
organizationally,’® and a JAAR that focuses on the level at which minorities and women are
employed,®' tend to identify potential promotion problems. Such promotion problems may be
related to placement. Examples of how to use the JAAR to identify problems in placement,
concentration or underrepresentation of employees include the following.

o Comparing Workforce Representation to Departmental Representation. When there are
departments or organizational units with largely similar qualifications for entry-level
positions (e.g., unskilled and, to a more limited extent, semi-skilled, in blue-collar;
undifferentiated trainee jobs in white-collar), COs must compare the representation of
women and minorities in each department with representation in the total workforce of all
such departments.

o Comparing Workforce Representation to Representation in Lines of Progression. When
there are lines of progression or usual promotional sequences that cut across department
lines and have similar entry-level requirements, COs may compare the representation of
minorities and women in each line of progression with representation in the total
workforce of all lines of progression.

80 Examples include which departments, units or lines of progression tend to identify potential placement problems.
61 Examples include concentrations in lowest level jobs within a line of progression department.
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e Comparing Departmental Representation to Representation in Lines of Progression within
the Department. When there are separate lines of progression and/or usual promotional
sequences within a department or similar organizational unit, COs may compare
representation in each line of progression with the representation in the department as a
whole.

o Comparing Department to Jobs within the Department. In the absence of lines of
progression or usual promotional sequences, and where jobs within a department are usually
filled by promotion from within or might reasonably be filled in such a manner based on the
nature of the jobs and the training the contractor could reasonably be expected to offer, COs
may compare representation in particular jobs within that department with representation in
the department as a whole.

o  Comparing EEO-1 Job Category to Type of Job or Job Title. 1t can be useful to compare
representation in an EEO-1 job category or job group to the distribution within specific titles
in that category or group, or both. For example, in an Office and Clerical category, women
may be concentrated in General Clerical positions, but underrepresented in Production and
Material Control clerical jobs.

e Comparing Lines of Progression to Jobs in Lines of Progression. The CO may also treat a
line of progression or usual promotional sequence, particularly one with a large number of
incumbents, as a comparative workforce sector. Minority or female, or both, representation
in the line of progression can be compared with their representation in jobs at different
levels in the line of progression.

e Comparing Job Title to Job Title within Department(s). When a job title, particularly one
with a large number of total incumbents, appears in several departments, COs can compare
representation in the title as a whole with representation in the title in each department.

d. Applicability to Both White-Collar and Blue-Collar Jobs. COs can apply these analyses to white-
collar and blue-collar situations. In all cases, COs must ensure that the sector of the contractor’s
workforce that they use as a basis for comparison with a particular job area is, in fact, relevant.
Particularly in the white-collar area, differences concerning factors such as the need for
specialized education or skills may make establishing a basis for comparison difficult.

e. Determining Whether the Concentration or Underrepresentation is “Substantial.” Once COs
select the job area and the relevant workforce sector, the next step is to perform the analysis and
identify those job areas which have “substantially” more or fewer minorities and women than
would reasonably be expected by their representation in the workforce sector selected. The COs
will investigate these job areas in addition to any other indicators identified, statistical or
otherwise, on-site.

INO02 ANALYSIS BASED ON A PARTICULAR RACE OR ETHNICITY

If a CO’s review of the contractor’s EEO-1 job category data shows substantial disparities in the
representation of a particular race or ethnic group in the workforce as a whole, or in their
distribution among job categories, the review of the workforce analysis should include a focus on
that race or ethnic group especially in those job areas where a CO observed disparity.
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For example, if category data show that whites and Hispanics were concentrated in the Laborers
category, poorly represented in Operatives and absent in Crafts, the CO’s review of the workforce
analysis must:

e Specifically identify the types of blue-collar jobs in which whites and Hispanics are
employed; and

e Determine whether these jobs fall into lines of progression, or departments or units, or both,
that tend to inhibit progression to Operatives and Crafts, etc.

Even when a CO does not observe these disparities in the initial category screen, the CO must be
alert for indications of potential problems in the distribution of the particular racial or ethnic groups
while reviewing the organizational profile. This diligence is especially necessary if the labor area
has high representation of more than one race or ethnic group, or the general employment patterns
in the industry involved differ among specific race or ethnic groups. It is worth noting that both
situations may exist simultaneously and could give rise to indicators of a potential problem.

10 ANALYSIS OF EXECUTIVE ORDER 11246 EMPLOYMENT
ACTIVITY DATA

During the desk audit, a CO will analyze the employment activity data the contractor provides in
response to the Scheduling Letter and Itemized Listing®? to determine whether there are any
statistical indicators that the contractor’s selection practices are not neutral. In particular, the CO
will examine hiring, promotion, termination, and placement practices to conduct various analyses
permitted by UGESP,% including the IRA and standard deviation analysis.

1000 CONDUCTING STATISTICAL ANALYSES OF EXECUTIVE ORDER 11246
EMPLOYMENT ACTIVITY DATA

COs must ensure that contractors submit employment activity data as specified in the Itemized
Listing of the Scheduling Letter to conduct statistical analyses to identify any potential indicators
of discrimination.

Generally, statistical analysis assists the CO in identifying the number of individuals selected from
different groups (e.g., men versus women) compared to the number expected to be selected for each
group, based on each group’s proportion in the relevant applicant or employee pool. In a hiring
analysis, the relevant pool is usually based on applicants for each job group or job title. If, for
example, the hires are significantly less than the expected hires for women based on an IRA,
standard deviation analysis® or any other analysis permitted by the UGESP, the CO has an
indicator that the contractor’s selection practice may be having an adverse impact on women. Ata
minimum, further analyses would be warranted. This analysis could include requesting additional

62 This data is described in subsection 1F05.

63 41 CFR Part 60-3.

64 The standard deviation represents the distribution of the responses or data around the mean, and is often used to
measure the amount of confidence in statistical conclusions. COs may run standard deviation analyses to determine
whether and what types of additional information they may need to establish potential discrimination.
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data at desk audit or on-site from the contractor about its selection practices and policies, refining
data for further statistical analysis based on information obtained from the contractor, and
consulting with statistical experts in the DPO.

1001 SPECIFIC RACE AND ETHNIC GROUP ANALYSIS

In testing the contractor data on selection practices to determine whether they are race-neutral, COs
must analyze the data by individual racial or ethnic categories. Usually, COs analyze the categories
specified in the EEO-1 report or the racial and ethnic categories specified at 41 CFR 60-3.4.
However, if the contractor provides more detailed data, the CO may conduct an analysis based on
that case-specific grouping. As explained above, the CO must examine the availability of racial and
ethnic groups in the geographic area or applicant pools and use statistical analysis to compare the
selection rates of racial and ethnic groups to the rates that would be expected if the selection
practices were neutral. COs must consider whether selection rates or identified shortfalls for each
individual racial or ethnic group indicate discrimination, based on statistical or other analysis, or
any other case-specific evidence.

If, during the desk audit or at a later point in the evaluation, the CO determines that multiple groups
are affected by the same discriminatory policy or practice, or that multiple groups are favored by
selection practices, the CO must consider whether to combine individual groups to determine the
affected class or comparators. However, a CO must never combine racial and ethnic groups when the
effect is to dilute the statistical indicator of discrimination for a particular racial or ethnic group. COs
must also consult with their RSOL and DPO before determining whether to combine groups to ensure
that doing so is consistent with applicable legal standards and best practices for statistical analysis.

1002 PROPER USE OF PRELIMINARY STATISTICAL RESULTS

It is important to remember that statistical results that identify preliminary indicators of a potential
discrimination problem do not themselves prove discrimination or the existence of an affected class.
For example, a CO may compute an adverse IRA in a job group using an insufficiently refined
candidate pool. Further statistical analysis and further investigation on-site can determine whether
discrimination has occurred.

1003 STATISTICAL ANALYSIS SUMMARY

When COs identify evidence of disparity against members of a protected group, they must
request additional data from the contractor for further analysis. If the analysis confirms that the
statistical disparities exist and further investigation is needed, COs must describe the problem
on SCER Part B.VII and indicate that the matter needs further investigation on-site to determine
whether there is discrimination.

a. Contractor Adverse Impact Determinations (Contractors with 100 or More Employees).

e Maintenance of Records. As noted earlier in the discussion of the recordkeeping
requirements in 1C02, the UGESP requires contractors with more than 100 employees to
maintain specific records by job title that are sufficient to disclose whether their selection
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procedures have an adverse impact on the employment opportunities of each sex, and each
race or ethnic group, or both.%

e Analysis of Impact. The UGESP also requires that contractors with more than 100
employees analyze this data annually to determine whether the total selection process for
each job is having any adverse impact. These determinations are required by sex and for
each race and ethnic group that constitutes 2% or more of the labor force in the relevant
labor area, or 2% or more of the applicable workforce for jobs filled internally.

b. Requesting Contractor Determinations. When a CO identifies a job group with evidence of
adverse impact and the contractor employs more than 100 people, the CO will ask the contractor
to furnish the adverse impact determinations prepared during the review period as a part of its
in-depth analyses for the job titles that fall within the job group. This assumes, of course, that
the contractor has not already provided this information. For example, if the CO finds an
adverse IRA for female hires into a Professionals job group, the contractor should submit its
adverse impact determinations for the hiring of women in each title within the Professionals
group. This action will assist the CO in determining whether the IRA and other statistical
analyses need to be refined before investigating further. A CO may also request the contractor’s
adverse impact analyses in other areas. For example, a review of the workforce analysis
showed a concentration or underrepresentation suggesting a potential placement problem. The
contractor provided personnel activity data by job group and it does not show placements into
the titles of concern. In response, a CO must request the contractor’s adverse impact analyses
for hires, promotions and transfers into the job titles at issue. When appropriate, the CO may
also ask to review the contractor’s adverse impact analyses and/or may ask the contractor to
identify those jobs where its analyses showed an adverse impact.

c. Need for Information about the Selection Process. When the hiring, promotion or termination
analysis for a job group or job title indicates that further investigation is needed, the CO must
ask the contractor to provide a description of how the employment selections are made for
positions in the job group or job title at issue. The description should include the steps in the
process. The contractor should provide the following data for each selection step: the decision-
makers, the criteria used, a description of how the criteria are used, and the records maintained.
In addition, when a job group is under investigation, the CO should ask whether the selection
process, as a whole or individual steps, applies to all of the job titles in the job group, and
whether the process was the same throughout the entire duration of the review period. It is also
helpful for the CO to know whether the process applies to other job groups or titles in addition
to the group or title at issue. Steps may include, for example, review of application forms by the
human resources representative, written tests, formal or informal interviews, physical
examinations and on-the-job tests. The CO will plan to verify the contractor’s statements
through review of records, interviews with applicants and employees, and, if possible,
observation of the process by which applicants are screened and selected.

d. Multi-Component Selection Processes - Contractor Obligations.

65 The racial and ethnic groups are defined by 41 CFR 60-3.4B as Black, Hispanic, Asian, American Indian, and white
other than Hispanic. However, OFCCP also permits contractors to keep their records concerning impact by using
the racial and ethnic categories on the EEO-1 report.
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Adverse Impact in Total Selection Process. When the contractor submits its adverse impact
analyses for desk audit and if the analyses shows an adverse impact in the total selection
process for a job group or job title, the UGESP requires the contractor to evaluate the
individual components of the total selection process for an adverse impact. Therefore, in a
multi-step and/or multi-criterion selection process with an adverse impact, the CO must plan
to request the contractor’s records showing at what step(s) and/or by what criteria members
of the nonfavored race, ethnic group or sex the contractor is disproportionately screening
out, as well as any validity studies the contractor conducted of its selection procedures.

No Adverse Impact in Total Selection Process. Generally, if the total selection process for a
job does not have an adverse impact, a contractor will not usually be expected to evaluate
the individual components for an adverse impact or to validate those individual components,
and enforcement action will not usually be warranted based on a component.

There are, however, several exceptions: when enforcement appears warranted and with
individual complaints of discrimination.

Exception 1: When Enforcement May Be Warranted. In some circumstances, even though
there is no adverse impact in the total selection process, further investigation and, possibly,
enforcement action may nonetheless be appropriate when an individual component has an
adverse impact (e.g., height and weight requirements or criminal background checks), and
its use is not justified as job-related and consistent with business necessity.

Exception 2: Individual Complaints of Discrimination. The “bottom line” standard — that a
contractor need not evaluate the individual components of a selection process if the process as
a whole does not result in adverse impact — does not preclude the investigation of complaints
alleging race, ethnicity or sex discrimination caused by a component of a selection process.®

COMPENSATION ANALYSIS

Under Executive Order 11246 and its implementing regulations, contractors may not discriminate in
rates of pay or other forms of compensation, and must review, evaluate, and monitor their
compensation systems to determine whether there are disparities based on sex, race, or ethnicity.®’
OFCCP enforces the ban on compensation discrimination using a flexible, fact-specific approach to
proof. This approach involves factual investigation, and data and legal analyses which allow
OFCCEP to identify and remedy all forms of compensation discrimination. The CO should tailor the
compensation investigation and analytical procedures to the facts of the case.

66

See Questions and Answers Nos. 25 and 26 in Adoption of Questions and Answers to Clarify and Provide a

Common Interpretation of the Uniform Guidelines on Employee Selection Procedures, available at
https.//www.eeoc.gov/policy/docs/qanda_clarify_procedures.html (last accessed August 10, 2019).

7 41 CFR 60-1.4; 41 CFR 60-2.17(b)(3). Contractors are also prohibited from discriminating against employees and
applicants in rates of pay or any other form of compensation based on disability or status as a protected veteran
under Section 503 and VEVRAA, respectively, and their implementing regulations. See 41 CFR 60-741.20(c) and
41 CFR 60-300.20(c).
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At the desk audit stage, the CO must analyze the contractor’s compensation data.® The CO must
also review whether the AAP indicates that the contractor conducted the required evaluation of
compensation to identify disparities based on sex, race or ethnicity; developed action-oriented
programs to address any identified pay disparities or barriers to pay equity; and reported results to
management.®’

In addition to identifying potential discrimination at the desk audit stage, the CO must review the
AAP and other submitted documents to ensure that the contractor does not have a policy to
discharge or otherwise discriminate against applicants or employees for inquiring about, discussing,
or disclosing their own compensation or the compensation of other employees.

1P00 GENERAL PRINCIPLES OF COMPENSATION DATA ANALYSIS

Compensation is defined as any payments made to, or on behalf of, an employee or offered to an
applicant as remuneration for employment, including, but not limited to, salary, wages, overtime
pay, shift differentials, bonuses, commissions, vacation and holiday pay, allowances, insurance and
other benefits, stock options and awards, profit sharing, and retirement.”® As stated, the definition is
not exhaustive and can include other forms of compensation, such as paid family leave. OFCCP
can investigate and seek remedies for discrimination in any form of compensation. In every review
of potential compensation discrimination, there are three key questions to be addressed:

e s there a measurable difference in compensation on the basis of sex, race or ethnicity?

e Are the differently compensated groups of employees comparable under the contractor’s
wage or salary system?

e [s there a legitimate, nondiscriminatory explanation for the difference?

o Measurable difference. When statistical analysis is used, a measurable difference
generally means a statistically significant difference - two or more standard deviations -
consistent with Title VII principles. When nonsystemic comparisons of small groups are
conducted, there must be a measurable difference in compensation plus sufficient other
evidence (often in the form of anecdotal evidence).

o Comparable employees. OFCCP follows the Title VII standard of comparing similarly
situated workers to establish a case of compensation discrimination. The definition of
“similarly situated” is a case-specific legal standard. In the compensation discrimination
context, “similarly situated” means that employees are similar in all the ways that are
relevant in the contractor’s compensation system. Relevant factors in determining
similarity may include tasks performed, skills, effort, level of responsibility, working
conditions, job difficulty, minimum qualifications, and other objective factors.
Employees may be similarly situated where they are comparable on the factors relevant
to the investigation, even if they are not comparable on others.

88 OFCCP Directive 2018-05, “Analysis of Contractor Compensation Practices During a Compliance Evaluation.”

6 41 CFR 60-2.17(b)(3); 41 CFR 60-2.17(d).
0 41 CFR 60-1.3.
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o Legitimate, nondiscriminatory explanation for the difference. OFCCP considers all
relevant factors offered by the contractor on a case-by-case basis to determine whether
the factors are implemented fairly and consistently applied, whether they should be
incorporated into a statistical analysis, and whether, as a whole, they provide a legitimate
explanation for any pay disparities.

During a compliance review, the CO must examine all employment practices that appear to lead to
compensation disparities. For example, there may be differences in employee access to opportunities
affecting compensation such as higher-paying positions, job classifications, work assignments,
training, preferred or higher-paid shift work, and other opportunities. The CO should also examine
policies and practices that unfairly limit a group’s opportunity to earn higher pay, such as “glass
ceiling” issues, and access to overtime hours, pay increases, incentive compensation, and higher
commission or desired sales territories. The CO may investigate any observed differences in pay,
other earnings or benefits, job assignment/placement, training/advancement opportunities, differences
in opportunities to increase compensation, or other unexplained differences.

1P01 ITEMIZED LISTING DATA ON COMPENSATION

The Itemized Listing requires a contractor to submit employee-level (i.e., individual) data on
compensation. Upon receipt of a contractor’s AAP and supporting compensation data, the CO must
review the submitted compensation data to ensure that it satisfies all of the requirements from the
Itemized Listing, as explained above.”! If the CO determines that the submission does not satisfy
the requirements of the Itemized Listing data request, the CO must contact the contractor to discuss
the discrepancies. Additionally, the CO must send a written request to the contractor seeking
production of the compensation data within seven business days of receipt of the letter. The CO
must recommend the issuance of an SCN if the contractor fails to comply.”?

1P02 DESCRIPTIVE ANALYSIS OF COMPENSATION

The CO may begin the desk audit analysis of compensation once the contractor’s compensation data
submission is complete and acceptable. What constitutes an acceptable submission is discussed in
Section 1F05. Analysis should begin with an examination of the descriptive statistics related to the
data. Descriptive statistics are fact-based statistics such as mean, median, modes, or other
distributional measures. The CO may use preliminary tools, tests, or broad indicators of potential
compensation issues at the desk audit to identify pay practices or issues needing further review. In
most cases, it is insightful to use nonsystemic comparative analysis to compare the treatment of
similarly situated individuals or small groups of employees. In familiarizing themselves with the
data, the CO should ascertain whether groupings, ratings, rankings, labels, and other employer-
assigned attributes are differentially distributed by gender, race, or national origin. As with the
systemic analysis of compensation, the CO must ensure that similarly situated employees are being
compared and must assess whether any explanatory factors the contractor offers are implemented
fairly, consistently applied, and relevant to the contractor’s compensation system. This data
exploration stage also includes an assessment of the pay analysis groups for reasonableness and
statistical sufficiency. Considering these questions in consultation with supervisors, RSOL and

I FCCM 1C01 and 1F05.
2 See Chapter 8: Resolution of Noncompliance.
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Branch of Expert Services (BES) will allow the CO to determine whether initial indicators warrant
further systemic analysis and on-site investigation.

1P03 SYSTEMIC STATISTICAL ANALYSIS OF COMPENSATION AT DESK AUDIT

Regression analysis is the statistical method of analysis most often used by OFCCP to analyze
systemic patterns in compensation. Regression analysis builds upon descriptive statistics and
anecdotal evidence by further isolating the comparability of the workers at issue. OFCCP compares
similarly situated employees by forming pay analysis groups and controlling for relevant factors
influencing their pay.

a. Similarly Situated Employee Group (SSEG). A similarly situated employee group (SSEG),
is a group of employees who are comparable for purposes of analyzing a contractor’s pay
practices. Note that OFCCP also uses the term “pay analysis group” and views the SSEG
and pay analysis group, or PAG, as equivalent terms. An SSEG may be limited to a single
job or title, and regression analysis may be performed separately on distinct units or
categories of workers. Alternatively, an SSEG may aggregate employees from multiple job
titles, units, categories and/or job groups to perform a regression analysis, with statistical
controls added as necessary to ensure workers are similarly situated. For example, an SSEG
could cover an entire unit or division of the organization but control for job title or pay
grade to ensure that the analysis compares similarly situated workers. Statistical testing for
practices that impact pay such as job assignment may require a different analytic grouping
than testing for pay differences within a single job.

At the desk audit stage, the CO forms preliminary SSEGs by considering the industry, the
types of jobs and compensation at issue, the contractor’s actual compensation practices and
the available data. If a contractor provides its compensation hierarchy and job structure with
its Itemized Listing submission, the CO must attempt to design its pay analysis based on that
structure. In the absence of information about a contractor’s compensation system, the CO
should conduct its desk audit analysis using AAP job groups as SSEGs, provided they are
reasonable,” meet the requirements of 41 CFR 60-2.12, and are of a sufficient size to
conduct a meaningful systemic statistical analysis. If those conditions are not met, the CO
should use EEO-1 job categories as SSEGs. Salary structures and levels or stacking lines of
progression (e.g., Accountant 1, Accountant 2, etc.) may also be viable options for SSEGs.
Working with BES, the CO must control further for sub-job groupings, functions, units, or
titles, as appropriate. During the desk audit analysis, OFCCP will also control for tenure
and full-time status as well as other factors, as appropriate.

b. Statistically Controlling for Factors. In a statistical analysis of compensation, using controls
is a way of ensuring comparison of similarly situated workers and accounting for potential
explanations of pay differences. Controlling for education, for instance, accounts for the
effect of education on any differences in pay. OFCCP can control for observable employee
factors such as education, tenure or performance, as well as institutional factors such as
department or job title. It is only appropriate to control for factors in a statistical model if they

 FCCM 1FOl.
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have been implemented fairly and consistently applied and are relevant to the contractor’s
compensation practices. At the desk audit stage, the CO should utilize a variety of desk audit
tools and consult with the regional BES expert to decide on which factors to include in the
preliminary analytical model.

For example, if a contractor awards bonuses based on performance, employees may be
similarly situated if their performances are assessed according to the same process and
criteria, and if they have similar performance ratings. Considering these facts, a statistical
analysis of bonuses could compare similarly situated employees by grouping together all
employees who are subject to the same performance evaluation process into one pay
analysis group, and then statistically controlling for individual differences in performance
ratings, as well as any other relevant factors. In some instances, the pay analysis group
appropriate for an analysis of bonus pay may differ from the pay analysis group used to
assess base pay.

1P04 CONCLUDING DESK AUDIT COMPENSATION ANALYSIS

At the conclusion of the desk audit, the CO must notify the contractor in writing of the general nature
of any preliminary compensation disparities that warrant further information requests or on-site
review. For example:

e Compensation issues for women in the Engineers and Project Architects SSEGs.

e Compensation policies and practices for the Engineers SSEG for Blacks and Hispanics, and the
Technicians SSEG for females.

When conducting further review of a contractor’s compensation practices, the CO must seek
additional information to understand the contractor’s compensation system, the elements that drive
compensation decisions, and the job structure/hierarchy. Based on these facts, the CO may broaden
or narrow the SSEGs and subsequent data requests to conform the analysis closely to the contractor’s
compensation system and practices, where appropriate. Chapter 2 contains information on
conducting a further review of potential compensation discrimination.”

1Q SCER SUMMARY OF POTENTIAL DISCRIMINATION AREAS AND
ONSITE INVESTIGATIVE PLAN (ALL LAWS)

All potential discrimination problems that a CO identifies during the desk audit must be
summarized, as appropriate, in Part A (Preparation), Part B.VII (Employment Activity Data
Analyses), and Part B.VIII (Other Problems Identified for On-site Investigation) of the SCER.
These summaries must include any problems the CO identifies while reviewing compliance history,
the contractor’s AAPs, and any problems the CO identifies during the review and analyses of
Itemized Listing data.

" See Directive 2018-05 for compensation modeling guidance beyond the desk audit.

Desk Audit | 69



Federal Contract Compliance Manual (FCCM)

For each potential discrimination problem a CO identifies, an on-site investigative plan must be
developed. If the CO finds indicators of what appears to be a single potential discrimination
problem through more than one analysis, such as an area of minority concentration with statistical
indicators of discrimination for minority promotions out of the area, the CO only needs to describe
the problem once in the On-Site Plan. The On-Site Plan should be as specific as possible and will
set priorities for the documents to be gathered.”

1R CONCLUSION OF THE DESK AUDIT

If a CO completes the desk audit and finds no problem areas, no outstanding questions and no
violations, then the evaluation is closed at the desk audit stage. If the CO found nonsubstantive
problems such as an unacceptable AAP element, the CO may close the compliance evaluation after
all the identified problems are adequately resolved.

To close the compliance evaluation after the desk audit, the CO must ensure that no outstanding
substantive issues exist. As previously noted, the CO may need to request additional materials from
the contractor for review during the desk audit.

When the contractor submits the AAP with the support data, the desk audit should generally be
completed in 45 days from receipt of the requested information. If, however, OFCCP provides an
additional 30 days for the contractor to submit the support data using the one-time, 30-day
extension for Itemized Listing information, the desk audit should be completed in 75 days.

1R00 DOCUMENTS FOR CLOSING COMPLIANCE EVALUATION AFTER THE DESK
AUDIT

When closing a compliance evaluation after a desk audit, the CO will use one of the following
closure documents:

a. A finding of no violations leads to the issuance of a closure letter;’® or

b. A finding of violations, but no indicators of potential discrimination, leads to the issuance of
either a closure letter that references any violations and their resolutions’’ or the issuance of an
NOV.™

Whether to issue a closure notice that lists remedied violations or an NOV to be remedied by a CA
1s made on a case-by-case basis depending on the type and severity of the violation. Potential
discrimination must be investigated further.

The appropriate supervisor must sign the closure document (e.g., District Director or designee) and
send the letter to the contractor by first-class mail.

> FCCM 2C03 — On-Site Plan.

Letter L-5 — Notice of Closing Compliance Evaluation: No Violations Found.

Letter L-6 — Notice of Closing: Violations Found and Resolved. This letter is used if an NOV is not being issued.
See Chapter 8, Resolution of Noncompliance for procedures on issuing an NOV.
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1R01 REASONS TO PROCEED WITH ON-SITE REVIEW

When appropriate, the CO should promote early and efficient corporate-wide compliance by
examining whether it is possible to resolve indicators of discrimination and other material
violations uncovered at the desk audit before proceeding to an on-site investigation.” If early
resolution is not possible, the CO must proceed with an on-site review if:

e The contractor provided insufficient data to conclude the review at the desk audit stage;

e There are indicators of potential discrimination, failure to provide a completed AAP,
complaints or problems that merit an on-site review; or

e The contractor has been identified for a complete compliance review following OFCCP
selection procedures.

In instances where problems are resolved through a document submission during the desk audit,
the CO’s on-site review may consist of technical assistance to ensure that the contractor is aware
of its obligations.®’

1R02 COMPLETING APPROPRIATE SCER PAGES

COs must complete as much of the SCER as possible for every compliance evaluation. The CO
must also sign the SCER. The stage at which the compliance evaluation is closed and the type of
investigative procedures used in the compliance evaluation will determine which sections of the
SCER COs must complete.

7 See Directive 2019-02, “Early Resolution Procedures.”
80 FCCM 2L — Equal Opportunity Clause and Other Requirements.
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CHAPTER 2
ON-SITE REVIEW

2A  INTRODUCTION

This chapter describes the procedures COs follow when conducting the on-site review of a
compliance evaluation for a supply and service contractor. During an on-site review, COs gather
data and information from the contractors, employees, applicants and others to better assess the
contractor’s compliance with the regulations implementing Executive Order 11246, VEVRAA and
Section 503,%' and with any other appropriate mandates.®? This chapter provides guidance to COs
on how to prepare for, conduct and conclude an on-site review.

The nature and scope of the on-site review in each instance will vary depending on the type of
compliance evaluation a CO is conducting and whether the CO has already identified potential
problems. As noted in Chapter 1, Desk Audit, a compliance evaluation may consist of any one or
any combination of the following investigative procedures.®’

e Compliance Review. A comprehensive analysis and evaluation of the hiring and
employment practices of the contractor, the written AAP, and the results of their affirmative
action efforts. This procedure may proceed in three stages: desk audit, on-site review, and
off-site analysis.

e Off-Site Review of Records. An analysis and evaluation of the AAP, or any part thereof,
and supporting documentation.

o Compliance Check. A determination of whether the contractor maintained appropriate
records consistent with 41 CFR 60-1.12, 41 CFR 60-300.80 and 41 CFR 60-741.80. At the
contractor’s option, the contractor may provide the documents on-site or off-site.

e Focused Review. An on-site review that is restricted to one or more components of the
contractor’s organization, or one or more aspects of the contractor’s employment practices.

Of the four options, the compliance review is the most common and is typically the most
comprehensive. For this reason, this chapter focuses on the specific procedures COs follow when
conducting an on-site review as a part of a compliance review.®* There are generally four major
tasks in an on-site review:

81 The regulations implementing Executive Order 11246 applicable to supply and service contractors are at 41 CFR

Part 60-1, Obligations of Contractors and Subcontractors; 41 CFR Part 60-2, Affirmative Action Programs; and 41

CFR Part 60-3, Uniform Guidelines on Employee Selection Procedures. Part 60-20 contains the regulations

specifically covering Discrimination on the Basis of Sex; and Part 60-50 contains the Guidelines on Discrimination

Because of Religion or National Origin. VEVRAA implementing regulations are at 41 CFR Part 60-300, and the

regulations implementing Section 503 are at 41 CFR Part 60-741.

When on-site, OFCCP is responsible for assessing a contractor’s compliance with Executive Order 13496, if applicable.

8 41 CFR 60-1.20, 41 CFR 60-300.60 and 41 CFR 60-741.60.

8 In light of their more limited scope, focused reviews and compliance checks may not always include all of the
elements discussed in this chapter.

82
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e Investigating potential problem areas the CO identified at a desk audit;

e Verifying the contractor’s implementation of its AAP(s) or its assertions regarding its
personnel activity and employment practices, or both;

e Investigating matters that cannot be fully examined at the desk audit; and
e Initiating resolution of identified violations.

The on-site review principles discussed in this chapter also provide guidance for performing an on-
site review as part of other types of reviews. If the compliance evaluation is of a contractor that
maintains a FAAP, then the evaluation will essentially be the same as the other processes. A
possible addition is on-site visits to more than one location to address all of the components of the
FAAP. Chapter 5 discusses FAAP reviews in more detail.

A pre award compliance evaluation covers the contractor’s compliance with Executive Order
11246, Section 503, and VEVRAA, and occurs primarily on-site unless it is converted to a post
award review.®®> The purpose of a pre award compliance evaluation is to determine whether a
prospective prime contractor or known first-tier subcontractor will be able to comply with the
provisions of the equal opportunity clauses for Executive Order 11246, Section 503, and VEVRAA.
For pre award reviews, the desk audit is normally part of the on-site review at the contractor’s
establishment. COs conduct a post award review in the same manner as a compliance review under
41 CFR 60-1.20(a)(1), 41 CFR 60-300.60(a)(1) and 41 CFR 60-741.60(a)(1), and they must cover a
contractor’s compliance with Executive Order 11246, Section 503 and VEVRAA.

Complaint investigations include an on-site review that responds to the specific allegations raised in
the complaint unless OFCCP converts a complaint into a full compliance review. Complaint
investigations are discussed in detail in Chapter 6, Complaint Investigations.

2B DETERMINING THE NEED FOR AN ON-SITE REVIEW

When OFCCP schedules a contractor for a compliance evaluation, the compliance evaluation may
consist of one or a combination of investigative procedures, including a compliance review, an off-
site review of records, a focused review or a compliance check. Though the majority of compliance
reviews do not involve going on site, on-site reviews are a part of each full compliance review and
each focused review. COs determine whether to conduct an on-site review in conjunction with an
off-site review of records or a compliance check, based on the circumstances of the evaluation and
the outcome of the initial review.

Typically, the CO may determine to conduct an on-site review if the desk audit reveals indicators of
discrimination. However, even if a desk audit initially reveals discrimination indicators, an on-site
review may not be necessary. In a portion of compliance evaluations, potential discrimination

85 A preaward compliance evaluation is subject to specific timeframes and is conducted before the award of a
nonconstruction contract of $10 million or more. See 41 CFR 60-1.20(d), 41 CFR 60-300.60(d) and 41 CFR 60-
741.60(c). The preaward review requirement applies to prospective contractors and their known first-tier
subcontractors with subcontracts of $10 million or more.
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indicators will be resolved after the desk audit concludes but before OFCCP conducts an on-site
review, during the “pre-on-site.” One example of this is when the desk audit findings show that the
required AAPs are acceptable, and then the contractor provides sufficient supplemental data during
the pre-on-site stage to resolve desk audit discrimination indicators. In those cases, the CO may
conclude the compliance evaluation after the desk audit with the approval of a supervisor. When
sufficient explanation of any such disparities is not provided by the contractor, the CO must
coordinate with the supervisor to prepare for an on-site review.

2C  ON-SITE REVIEW PREPARATION

When conducting an on-site review, COs are neutral fact-finders and official representatives of the
federal government. Consequently, COs must be unbiased in the identification and examination of
all data and information that contributes to the full understanding of the contractor’s employment
practices and affirmative action efforts. COs must attempt to verify assertions made by the
contractor regarding its affirmative action efforts, employment activity data and employment
practices.

Before going on-site, COs must review a contractor’s compliance evaluation and complaint history,
develop an On-Site Plan, and provide advance notice of the on-site review to the contractor. A part
of a CO’s preparation includes sound information management and an awareness of employee
concerns surrounding retaliation. The subsections below discuss these and other preparatory steps.

2C00 PROHIBITION AGAINST RETALIATION

COs must be concerned with gaining information that makes the on-site review useful to answering
the question of whether the contractor complied with its obligations. If employees are afraid of
cooperating for fear of retaliation, the on-site review could be compromised. COs should, therefore,
take specific actions to notify and protect employees.

COs, when on-site, must inform the contractor’s managers, employees and applicants that
individuals exercising their rights under OFCCP’s laws have protections from retaliation.
Specifically, the regulations implementing Executive Order 11246, Section 503 and VEVRAA
prohibit interference and intimidation of any individual exercising his or her rights under OFCCP’s
laws. The CO must give this notice to the contractor at the entrance and exit conferences, and
include it as a part of any interview conducted during the on-site review.

The prohibition against interference and intimidation includes threats, coercion, harassment and
discrimination. Retaliation may take the form of adverse employment actions such as termination,
demotion, failure to hire and harassment. As with interference and intimidation, contractors may not
retaliate against an individual for exercising his or her rights under the laws enforced by OFCCP.
Specific activities protected from contractor interference, intimidation and retaliation include:

e Filing a complaint;
e Assisting or participating in an investigation, compliance evaluation, hearing, or any other

activity related to the administration of the Executive Order 11246, Section 503 and
VEVRAA or other EEO laws;
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e Opposing any act or practice that violates any of these EEO laws; and
e Exercising any other right afforded them by these laws.

2C01 USE OF THE STANDARD COMPLIANCE EVALUATION REPORT AND
INFORMATION MANAGEMENT

a. The Standard Compliance Evaluation Report. The SCER documents the scope, progress and
results of an on-site review.® It also includes notes confirming that a contractor met its
obligations or describing any problem areas the CO identified during the desk audit, on-site
review, and off-site analysis. A CO may not be able to complete the desk audit portion of the
SCER because the quality of the desk audit data is inadequate or was insufficient. In that
situation, the CO’s initial task during the on-site review is to complete the desk audit portion of
the SCER. You will find a copy of the SCER and instructions for completing it in Appendices
A-1 SCER and A-2 SCER Instructions.

With a full understanding of the contractor’s employment practices and affirmative action
efforts, a CO may identify new problems or find that the contractor resolved previously
identified problems. COs must describe problems identified during the on-site review and
record any recommendations for corrective actions to resolve problems.

b. Obtaining and Maintaining Records. All communications and information COs gather during
the compliance evaluation must remain in the case file. Examples of information or data a CO
might gather are data and record submissions by the contractor; information gathered from other
sources such as applicants and employees; and interviews with contractor officials, employees
and others. This includes all information obtained during the on-site review. In addition, COs
must document their activities and communications in connection with the on-site review in the
compliance evaluation or Case Chronology Log.?’

These are several of the general principles for properly maintaining records:

e Every document collected during the review, even if it does not support the ultimate finding,
is included in the case file. These documents include those in both paper and electronic
formats.

e All email and other written communications must be dated, identify the individuals
participating in the communication, and accurately reflect any agreed commitments. For
example, the emails in a CO and contractor email exchange discussing possible dates for the
on-site review would reflect the CO’s name and position, the name and position of the

86 COs will not use all the pages of the SCER in every evaluation. Rather, which sections of the SCER are appropriate
to each review will depend on the type of compliance evaluation. However, COs must complete all relevant SCER
pages and sections.

87 See FCCM 1BO01 — Preparation and Maintenance of the Case Chronology Log; 1B02 — Creation and Maintenance of
the Case File and Figure F-2 Case Chronology Log for additional information regarding the case file and Case
Chronology Log.

On-site Review | 75



Federal Contract Compliance Manual (FCCM)

contractor’s representative, the dates proposed and the dates for the on-site review that were
agreed upon.

e Original documents submitted by contractors or otherwise obtained by COs must not be
altered. Alterations, including notes made by a CO, should be made on working copies.

e Interview statements, whether obtained by a CO in person or by telephone, must remain in
the case file. These statements must include the name and position of the person conducting
the interview, the name of the person interviewed and his or her title or position, the date
and time of the interview, and the location of the interview. COs must also note if other
people were present during the interview such as the legal counsel or a personal
representative. Interviewees should review and sign the CO’s interview notes and typed
statement indicating that they are accurate. Section 2M of this chapter provides specific
information on interviews.

e Information obtained during interviews and a CO’s observations must be reduced to writing
as soon as feasible. The CO must type handwritten notes, using MS Word, before placing
them in the case file.

e Supporting evidence must be in a clearly labeled section of the case file. Supporting
evidence may include the CO’s notes, worksheets, contractor data and any other material
related to specific problem areas identified by the CO.

2C02 HISTORICAL DATA AND COMPLAINT HISTORY

At desk audit, COs check the electronic CMS and the EIS to obtain a list of prior compliance
evaluations of the establishment and identify any issues found in the previous OFCCP reviews.
This information must be updated and reviewed when determining what to include in an On-Site
Plan. As an example, if OFCCP obtained a CA in a prior review, the CO must use the on-site visit
to confirm that the contractor took and maintained the required corrective actions. If the purpose of
the on-site review is to address questions that arose as part of the monitoring of a CA, the CO must
develop an Investigative Plan that addresses those specific questions.

If COs do not have current information regarding discrimination complaints filed against the
contractor with other agencies, they must contact the EEOC and the appropriate state or local FEP
agencies to ascertain the existence, nature, scope and status of any complaints. COs must include
the replies or information obtained from these agencies in the case file and incorporate them, as
appropriate, into the On-Site Plan.®® In addition, COs should check the DOL’s Enforcement
Database® or reach out to other DOL agencies, such as the WHD or OSHA, for information on the
compliance history of the establishment.

88 See Letters L-2 for a sample letter requesting complaint data from EEOC and state and local FEPS.
8 See https://enforcedata.dol.gov/ (last accessed September 10, 2019). FCCM 1B05 and 1B06 also include
discussions on gathering information from the EEOC and other agencies.
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2C03 ON-SITE PLAN

An On-Site Plan is an important step and COs must develop one before each on-site review.
Although the scope of the on-site review may change as a result of the on-site observations and
evidence, the On-Site Plan serves as the initial outline or “road map” for conducting the on-site
review. In some cases, it may be helpful to involve staff from the regional solicitor and DPO in
devising the On-Site Plan. For contractors with complex compensation systems (such as education,
information technology, finance, or healthcare sectors), attorneys and DPO statistical experts may
help ensure that appropriate information, documents and data are obtained.”

The On-Site Plan must include each problem area identified during a desk audit and described on
the SCER in Part B. For each problem area, the On-Site Plan must identify or describe the data and
records the CO will obtain and review, interviews that the CO will conduct, and any other known
relevant materials the CO will review while on-site. For example, additional information may
include materials related to the desk audit findings such as personnel records, payroll records,
applications and resumes, and materials not included in the original submission such as employment
advertisements and position descriptions. In addition to individuals who are interviewed as a
routine matter (for example, the human resources manager), interviewees should include individuals
relevant to the investigation of any indicators of discrimination identified at the desk audit stage (for
example, selection officials, employees and applicants).

The On-Site Plan must also include a list of technical items, such as the posting of the Equal
Employment Opportunity Is the Law poster (“EEO is the Law” poster) and the required supplement,
that the CO will verify while on-site. Additionally, the plan must identify field office staff who will
participate in the on-site review, and their roles and responsibilities. The On-Site Plan must also
include the projected dates for the on-site review, as discussed with the contractor.

If a CO is going on-site as part of a focused review, the On-Site Plan will reflect the more limited
scope of this type of review. Similarly, if a CO is going on-site to conduct a compliance check, the
On-Site Plan will be narrower because the plan will not encompass all of the elements of an On-Site
Plan that the CO would develop for a comprehensive compliance review. When going on-site for a
compliance check, COs must use the Compliance Check Control Sheet to record whether the
contractor maintained the appropriate records or whether the contractor needs to provide additional
information and documentation.’!

2C04 NOTICE OF THE ON-SITE DATE AND REQUESTS FOR ADDITIONAL
INFORMATION

In preparation for the on-site review, the CO must contact the contractor, or the contractor’s
representative, to schedule the on-site review. The CO must make any additional data requests
beyond what the contractor provided at the desk audit during this pre-on-site stage, to refine
indicators and prepare for a potential on-site visit. Supplemental information requests must include
the basis for the request, be reasonably tailored to the areas of concern, and allow for a reasonable
time to respond.

% See Appendix A-4 for a sample On-Site Plan.
%1 See Figure F-1 — Compliance Check Control Sheet.
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Receipt of supplemental data may result in resolving the indicator(s) of potential violation(s) and, as
such, no further investigation may be warranted. If problem areas remain, the CO will identify the
contractor officials who will need to be available during the on-site review. The CO must also
inform the contractor that he or she may need additional information and interviews related to
identified problem areas as the on-site review progresses. Having such a discussion before the on-
site visit provides the contractor with time to locate and make available requested information and
interviewees.

The CO must provide the contractor with written confirmation of the on-site date(s) and time(s) at
least three business days before the on-site visit.”> This confirmation must also include a summary
of the preliminary indicators of potential violations, requests for access to interviewees, as well as
data and information that the CO is aware of needing at that time. The confirmation is sent to the
contractor by certified mail, return receipt requested; however, a courtesy copy may be sent by
email or facsimile.”

2D  ON-SITE PROCESS

The on-site review typically progresses in several phases, including entrance conference, facility
inspection, collecting contractor records, interviews, and exit conference. COs should make every
effort to gather all necessary records and conduct all personnel interviews during the on-site review.
However, it may be possible to conduct a return on-site visit if the CO identifies some change in the
facts or circumstances that supports collecting additional data or conducting personnel interviews.
One example of a change is when a contractor submits new information in response to a PDN,
NOV, SCN, or during conciliation, and the CO needs to explore the new information further on-
site.

Each phase of the on-site process has its unique challenges for COs and an overview of the phases
is provided in the following subsections. Collecting contractor records and interviews are also
discussed in more detail in sections 2E and 2F. After completing the on-site review and any
needed return on-site visit, COs will analyze the information obtained on-site and record findings
using the SCER.*

2D00 ENTRANCE CONFERENCE

The on-site review typically begins with an entrance conference with the CEO or highest ranking
official in charge of the facility, his or her representative and senior officials who are responsible
for implementing the AAP(s). The entrance conference will provide general information to the
CEO and explain the purposes of the compliance evaluation. During this conference, a CO will,
at a minimum, provide:

e A summary of the contractor’s obligations under the programs administered by OFCCP;

2 However, OFCCP reserves the right to waive the three-day advance notice if providing it could result in irreparable

injury to the employment rights of affected employees or applicants.
See L-7, Supply & Service On-Site Confirmation Letter.
FCCM 20, Investigation Summary or Report Writing.
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e A description of the scope of the on-site review and the length of time that the CO
anticipates being on-site; and

e A description of the information needed while on-site.

A CO must advise the contractor of the need to conduct confidential employee interviews. This
includes informing the contractor that it does not have the right to have its representative present
during an employee interview as either an observer or the employee’s representative. It is possible
that an employee could request the presence of the contractor’s representative during the interview.
Should this happen, the CO must determine whether the request is freely made and is not the result
of a threat or coercion. The CO makes this determination based on speaking privately with the
employee outside of the presence of the contractor’s representative.

A CO may want to interview a management employee in some capacity other than as a manager for
the contractor, for example, as a potential complainant or victim. This management employee is not
required to have the contractor’s representative present for the interview if he or she is not speaking
on behalf of the contractor. The CO must make it clear to the contractor that nothing said by the
management employee will be binding on the contractor. The determination of whether the
management employee is a potential complainant or victim and whether the contractor’s
representative can be present is fact-specific. Therefore, COs should consult with the RSOL and
the national office before engaging in these types of interviews.

During the conference, the CO will inform the CEO of the need to meet again to discuss tentative
findings of the investigation, and any outstanding requests for data and information.”

2D01 FACILITY INSPECTION

The facility inspection is an opportunity for COs to observe and evaluate the working conditions in
departments or other organizational units of a contractor’s establishment. It is also an opportunity
to observe the composition and concentration of groups by sex, race, ethnicity, and disability. COs
also use the inspection process to observe work performed in different job titles, and to conduct
brief focused interviews with supervisors and employees to obtain information about the facility
and the work performed there. The CO will also conduct more formal interviews of supervisors,
employees and the top union official, as appropriate, during the on-site visit.

By observing how employees complete their work, particularly in any job titles identified as
problem areas, COs develop a better understanding of the functions and conditions of the job
positions. This understanding contributes to a CO’s ability to make decisions and assess matters
such as the relationship of certain job criteria for selecting individuals for certain jobs. For
example, if females are underrepresented in a particular job title for which “the ability to lift 50
pounds” is a selection criterion, a CO may observe that the job is done with mechanical
equipment doing the lifting rather than the employee. Further, the CO may observe that
employees rarely lift 50 pounds without assistance from another employee. This observation
allows the CO to question the contractor regarding:

% See also 2C00 — Prohibition Against Retaliation.
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e The timing and nature of the development of the selection criterion;

e The assessment that the criterion is job-related and consistent with business necessity;
e The changes in the selection process since the criterion’s development;

e The point in the selection process when the selection criterion is applied; and

e The contractor’s assessment of the validity of the selection criterion as a measure of whether
an applicant can perform the job.

A facility inspection also allows COs to make observations regarding possible physical accessibility
issues for employees with known disabilities. The presence of physical barriers does not mean that
disability discrimination exists. Rather, a CO may use this opportunity to provide compliance
assistance on providing reasonable accommodation to individuals with disabilities, including
disabled veterans. The CO may also ask about the contractor’s process for receiving and handling
requests for accommodation.

During the inspection, COs must visually confirm the display of EEO posters and AAP policy
statements required under Section 503 and VEVRAA. Contractors are required to conspicuously
display the “EEO is the Law” poster, the required supplement and the notice of employee rights
under the National Labor Relations Act (NLRA) required by Executive Order 13496.%
Additionally, COs must observe and question, as appropriate, how the contractor provides notice to
employees of the location and hours of availability of VEVRAA and Section 503 AAPs.”” A CO
must take notes during the inspection to record his or her observations, or record the observations
immediately following the inspection. The CO must type handwritten notes, using MS Word,
before placing them in the case file. During the inspection or during off-site analysis, the CO may
verify electronic postings. The CO must document his or her observations and findings in the
SCER.

In appropriate circumstances, COs may also take photographs. However, if a contractor objects to
the CO taking photographs, the CO must stop taking photographs and notify the district office of
the contractor’s concern.

2D02 COLLECTING INFORMATION: ACCESS TO CONTRACTOR RECORDS

The agency’s regulations require contractors to provide COs access to the contractor’s books,
records and accounts to determine the contractor’s compliance with the laws administered by
OFCCP.”® When a CO knows that he or she will likely need to obtain copies of materials, the CO
must initiate a discussion with the contractor regarding the need to obtain copies of materials before
the on-site review. Working out the logistics for obtaining copies of requested materials before the
on-site review may help the CO avoid conflicts. This may also be useful when scheduling the time

% FCCM 2L — Equal Opportunity Clauses and Other Requirements.

7 41 CFR 60-300.41 and 41 CFR 60-741.41.

% For a fuller discussion of the types of information that a CO might collect during an on-site review, see FCCM 2E —
Collecting Information for Analysis
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needed to obtain copies of the requested materials. If requested materials are available
electronically, in a compatible format, the CO must accept the materials in electronic form. The CO
must ensure that all requested data is present within the various materials.

Some of the types of records a CO will request and obtain before or during the on-site visit include:
e Job applications for every applicant for the jobs at issue;
e Personnel files;
e Relevant payroll and human resources information system (HRIS) data;
e Labor agreements;
e Policy and compensation manuals;
e Directives;
e Federal contracts, purchase orders and subcontracts;
e Company newsletters; and
e Externally and internally posted job opening announcements.

COs must photocopy, digitize, transcribe or summarize pertinent information, as appropriate. If
summarizing, the CO must describe the source documents in detail and describe the summarizing
process. Photocopied originals are preferable to document summaries.

If a contractor objects to providing photocopying facilities or if, for any other reason, the CO must
use an off-site copying facility, the CO will take appropriate precautions to preserve, securely
handle and maintain any personally identifiable information contained in these documents when
removing original documents from the premises. COs must assure the contractor that the originals
will be returned in a timely manner. It may also be helpful for COs, in coordination with a
contractor official, to make a written inventory of the documents and materials that are being
provided by the contractor for copying.

If the contractor refuses to provide access to materials or denies the CO the ability to copy
requested materials, the CO will contact his or her supervisor to discuss the denial of access
concerns. It may be necessary to prepare an SCN for denial of access following this discussion.
Chapter 8, Resolution of Noncompliance, is a source of additional information on this particular
point.

2D03 MANAGEMENT AND NONMANAGEMENT INTERVIEWS

One of the most important activities that COs perform during an on-site review is interviews with
management and nonmanagement employees. When conducting the interviews, COs verify
employment practices, policies, and procedures, and gain an understanding of the workplace EEO
culture. It is imperative for COs to interview both management and nonmanagement employees to
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ensure that they have multiple perspectives on how the contractor’s affirmative action and
nondiscrimination obligations have been implemented. A more detailed discussion covering
interviews is in Section 2F below.

2D04 EXIT CONFERENCE

Upon completion of the necessary on-site review and evaluation of all information obtained, COs
will discuss the tentative findings of the compliance evaluation with the contractor at the on-site
exit conference. The on-site exit conference should be held with the contractor’s CEO or designee.
The CO will reiterate to the contractor that Executive Order 11246, Section 503 and VEVRAA
prohibit intimidation of, or retaliation against, anyone assisting or participating in the
investigation.99 An exit conference does not mean that the on-site review is complete; therefore,
COs should avoid making any statements that could lead the contractor to believe that the CO is no
longer able to request a follow-up on-site or to seek additional information.

COs must schedule the exit conference for the final day of the on-site review. At this conference,
the CO must be prepared to describe the aspects of the investigation and to discuss the tentative
findings of the compliance evaluation in general terms. The CO will inform the CEO, or designee,
of the next steps in the compliance evaluation process, of any outstanding or additional requests for
information, and of the possibility that a PDN or NOV could be issued.

2D0S RETURN ON-SITE REVIEW AND DENIAL OF ACCESS

COs should make every effort to gather all necessary records and conduct all personnel interviews
during the on-site review. If, however, the CO identifies the need for additional contractor records
or personnel interviews after the on-site review ends, a return on-site review may be necessary. The
CO must discuss this possibility with his or her supervisor.

When a second on-site visit is needed, the CO will follow the on-site procedures as described in this
chapter. However, if the contractor can timely submit additional data or information without an on-
site visit, the CO does not need to conduct a return on-site review, unless the contractor fails to
provide the information.

If the contractor refuses to provide the requested data or information, or does not allow a follow-up
on-site review, the CO will prepare an SCN for denial of access. More information on this issue is
in Chapter 8, Resolution of Noncompliance.

2E  COLLECTING INFORMATION FOR ANALYSIS

During the on-site review, the CO must obtain all available records necessary to secure a full
understanding of the contractor’s employment practices and processes, particularly how they apply
to any employment actions, practices or processes that the CO is examining. It is likely that the CO
will need to review and analyze the information after the on-site review, during the off-site analysis
part of the compliance review. For example, the CO may need to conduct analyses to determine
whether disparate treatment and/or disparate impact have occurred using information gathered on-

% See also 2C00 — Prohibition Against Retaliation.
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site on both favored and nonfavored groups being investigated. This off-site analysis must
commence immediately after the on-site review is complete.

Generally, the review period begins two years before the contractor’s receipt of the Scheduling Letter
and ends when the violations that were identified are corrected and remedied. This, of course,
assumes that coverage is established for the full review period. The CO may need updated records
and data for the period following the start of the review to update the information initially submitted
by the contractor or to investigate issues first identified on-site. For example, the CO must request
data relevant to the potential discrimination issues identified at the desk audit to determine how long
any such violation extends. Such information is necessary for the CO to ensure that the contractor
stops any identified discrimination and to determine what remedies victims need if they are to be
made whole. The CO may also need to review information relating to periods more than two years
before the contractor’s receipt of the Scheduling Letter where the potential for continuing violations
exists.

The data collected should include, but not be limited to, applications for all applicants, test results,
all interview notes, personnel files, policies and procedures, employment data and other contractor
documentation relevant to the issues being examined by the CO during the on-site review. The CO
must also request employment data that the contractor had not previously submitted. For example,
if a review of information indicates that the contractor did not include its entire workforce in its
AAP(s),! the CO should request data and information regarding this determination. The CO will
examine whether the contractor’s determination not to include these workers as employees was
correct or whether that decision improperly omitted or misclassified workers. If the contractor
misclassified the workers or otherwise should have included them in the contractor’s AAP(s), the
CO must consider the employment data for these employees in the analyses.

To ensure the CO obtains all needed information, he or she makes a list, in advance, of the data and
other information needed from the contractor, before departure from the on-site review. The CO
must update this list, adding new items as the CO becomes aware of them, and recording when he
or she received the requested or needed items.

2E00 TYPES OF EVIDENCE

The CO will obtain, review and analyze employment data, documents, policies, procedures,
interview statements and observations throughout the review. An example of an observation that
might be significant is the absence of women working on the loading dock. The CO will examine
all the information to assess whether sufficient evidence exists to determine whether prohibited
discrimination or other violation occurred during the review period. If either did occur, the CO
must determine whether the discrimination or other violation is ongoing.

There are two broad types of evidence: direct evidence and circumstantial evidence. Direct
evidence is evidence that, if true, directly proves a fact. For example, an email from the
contractor’s director instructing supervisors not to hire women into certain jobs or a statement by a

100 For example, a contractor may have excluded temporary workers and independent contractors from its AAP.
Temporary workers who were employees as of the contractor’s AAP date should be accounted for in the AAP. Itis
permissible for the contractor to exclude independent contractors from its AAP, as long as they are properly
classified as independent contractors and not employees.
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manager that “we don’t hire women here” would constitute direct evidence of discrimination
against women. In contrast, circumstantial evidence is evidence that relies on an inference to prove
a fact. For example, three standard deviations in the selection rates for similarly situated blacks and
whites within the laborer job group is circumstantial evidence of discrimination against blacks. The
statistics do not directly prove discrimination but can raise an inference of discrimination.

The CO may use direct evidence and circumstantial evidence, either alone or in combination, to
prove discrimination. The key question when determining if the contractor has engaged in
discrimination is assessing whether the evidence, direct or circumstantial or both, satisfies the
appropriate burden of proof of discrimination.

OFCCP performs statistical analyses during its compliance evaluations and also seeks a variety of
other types of nonstatistical evidence. Anecdotal evidence, a type of nonstatistical evidence, often
supports statistical evidence of discrimination in systemic cases. Anecdotal evidence, which may
be either direct or circumstantial, may consist of first-hand accounts of personal experiences with
discrimination by the contractor at issue that brings “the cold numbers convincingly to life.”
International Brotherhood of Teamsters v. United States, 41 U.S. 324, 339 (1977). Documents
the contractor submits may contain anecdotal evidence, or COs may obtain anecdotal evidence
from interviews with managers, employees, or applicants. In determining which cases to pursue,
OFCCP will be less likely to pursue a matter where the statistical data are not corroborated by
nonstatistical evidence of discrimination unless the statistical evidence is exceptionally strong. In
some cases, OFCCP may find systemic discrimination based only on anecdotal evidence that
directly supports a pattern or practice of discrimination.

For example, the company president sends an email to managers stating his concern that women
are unable to lift heavy objects and that, if women are hired for stockroom positions, there will be
a higher risk of on the job injuries that will impact the company’s profitability. This anecdotal
evidence could support a finding of discrimination against women applicants for stockroom
positions at that establishment.

2E01 PERSONNEL ACTIVITY AND SELECTION PROCESS

During the on-site review, it is imperative the CO must develop an understanding of the contractor’s
employment procedures and practices. This activity includes obtaining copies of selection policies
and procedures related to areas where the CO identified potential discrimination during the desk
audit. The CO can also garner crucial information from interviews of human resources personnel,
selecting officials, employees (e.g., hired, promoted or terminated during the review period) and
other individuals identified as participating in or being affected by the selection process, such as
those who were applicants or candidates for open positions but were not hired or promoted. The
CO must also gather contact information for potentially knowledgeable individuals no longer
employed by the contractor, if applicable.

The type of information the CO will gather depends on issues identified at the desk audit. Some
examples are provided below.

e Hiring Data. This includes job group and/or job title identification, copies of personnel files,
payroll records, job applications, job announcements, staffing requisitions, advertisements
(internal and external postings), job descriptions, job status (e.g., permanent, temporary, full or
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part-time), minimum qualifications, preferences, applicant flow data, documentation created at
each stage of the selection process (e.g., selecting officials’ interview notes or computerized
screening of internet applicants), phone screen procedures and testing information.

e Promotions. This includes identification of lines of promotion, copies of personnel files,
payroll records, promotion policies and procedures, internal advertisements and bid sheets,
candidate flow data for eligible candidates, payroll data, documentation created at each
stage of the promotion process (e.g., officials’ interview notes), phone screen procedures
and testing information.

o Terminations. This includes job group and/or title identification, copies of personnel files,
payroll records, information regarding voluntary and involuntary terminations, termination
policies and procedures, documentation of the reason for termination, exit interview notes
and documentation, termination letters and contact information for terminated employees.

2E02 SELECTION PROCEDURES AND TESTING

As noted in subsection 2L05 below, the UGESP at 41 CFR 60-3.3A states that using any facially
neutral selection procedure or criterion resulting in an adverse impact on hiring, promoting or other
employment opportunities of members of any race, sex or ethnic group is discriminatory unless the
contractor proves that its use is justified. Information that the CO will obtain to assess whether the
contractor’s selection procedures or criteria have an adverse impact may include:

e A written description of the selection steps and criteria applied;
e A copy of the job description(s);

e A copy of all records the contractor created to implement the selection procedures or criteria
during the review period. Examples of these records include test results, individual test
scores, instruction manuals related to testing or selection procedures, interview forms and
interview results. When the selection process includes a battery of tests, the CO must be
sure to collect the scores for each part of the battery, as well as the composite or overall
scores, and learn how the contractor determined them. If the contractor is administering a
test at a specific location, it is often helpful to see the testing location;

e Signed interview statements from the contractor representatives who administered the
selection procedure during the review period. The interviews need to include information
about how the contractor administered the selection procedure, when they initiated the
procedure, whether the contractor made any changes to the procedure, and when and why
the changes were made. Additional information would include whether the contractor
validated the selection procedure!®! and whether there were any efforts to minimize the
adverse impact. If efforts were made, COs must determine what those efforts were;

e A copy of all job analyses or job information describing how the contractor established job
requirements; and

101 Validation means demonstrating that using the selection procedure met the validation standards of the UGESP.
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e Copies of any validation studies conducted by the contractor.
Example interview questions the CO will ask may include these areas of inquiry:
e What are the selection procedures and criteria?

e How does the contractor administer the selection procedures? Are interviews and tests
conducted in similar settings? Are the interviews and tests conducted by multiple individuals?
Who administers each procedure? Who is the decision maker for each procedure?

e How did the contractor score or rate each selection procedure or criterion, or both? Is there
a passing score set for each one? Is the score weighted? How was it weighted and why?
Does the contractor score or rate the candidates cumulatively? If so, how?

e How does the contractor select or “pass” candidates on the selection procedure (e.g., total
test score, based on performance during an interview)?

e How did the contractor come to use the selection procedure? If the procedure was a test, did
the contractor develop it internally or was it developed by an external contractor or vendor?
Did the contractor purchase a pencil and paper test?

e Ifthe CO has identified adverse impact at any stage of the selection process, is the use of the
procedure or criterion responsible for that impact justified by business necessity? What has
the contractor done to consider alternative procedures with less impact? What actions did
the contractor take to validate the selection procedure or test? Are there any validation
reports or studies? Did the contractor consider such reports or studies, or both?

2E03 COMPENSATION

Investigation of potential compensation discrimination presents complex and nuanced issues. This
subsection discusses approaches COs may take to analyze a contractor’s compensation policies and
practices, as well as the pay transparency provision that contractors must follow to ensure that
applicants and employees can freely inquire about, discuss and disclose their compensation.

a. Analyzing Compensation. The choice of the best approach for a case depends upon the
underlying facts, the available data, and the contractor’s compensation system and practices. As
such, OFCCP takes a case-by-case approach to analyze compensation issues. In every case,
there are three key questions to be addressed and the on-site review may provide data or
information necessary to answer them:

e Is there a measurable difference in compensation on the basis of sex, race or ethnicity?'%?

102 In situations where there are sufficient data and analytic power to use regression analysis, a measurable difference

generally means a statistically significant difference, two standard deviations. In the situation of disparities in
small groups and/or individual compensation, a measurable difference and sufficient evidence will be determined
in conformance with Title VII principles.
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e s the difference in compensation between employees who are comparable under the
contractor’s wage or salary system?

e Is there a legitimate, nondiscriminatory explanation for the difference?

An on-site review may include analysis of workforce data and contractor compensation policies
and practices; interviewing personnel and employees; examining payroll and HRIS data; and
any other information necessary to understand or analyze compensation data or practices. In
conducting the on-site review, COs examine all employment practices that have the potential to
lead to compensation disparities. Prior desk audit results may assist the CO in identifying
particular practices or issues to investigate.

Compensation means any payments made to, or on behalf of, an employee or offered to an
applicant as remuneration for employment. Compensation may include, but is not limited to,
salary, wages, overtime pay, shift differentials, bonuses, commissions, vacation and holiday
pay, allowances, insurance and other benefits, stock options and awards, profit sharing and
retirement. Compensation discrimination includes unexplained and unmerited differences in
how employees earn, or contractors distribute, compensation in these areas based on sex, race
or ethnicity. In examining compensation issues, COs must be mindful to include how the
contractor treats fringe benefits. For example, if the contractor is not providing equal fringe
benefits and/or not making equal contributions to insurance plans or pensions for men and
women, this may constitute discrimination.

The compensation a group of employees or an individual employee receives may be negatively
affected by the denial of equal access to certain earnings opportunities. COs must examine
employee access to opportunities affecting compensation such as higher-paying positions, job
classifications, work assignments, training, preferred or higher-paid shift work, and other such
opportunities. COs should also examine policies and practices that unfairly limit a group’s
opportunity to earn higher pay such as “glass ceiling” issues and access to overtime hours, pay
increases, incentive compensation, and higher commission or desired sales territories.
Differences may be observed in these and other areas including:

e Base salary;

Job assignment or placement;

Opportunities to receive training, promotions, and other opportunities for advancement;

Earnings opportunities; and

Access to salary increases or add-ons such as bonuses.

COs must focus the on-site review on the information and practices relevant to the employer,
industry, and types of workers. For example, overtime issues are relevant to hourly and
nonexempt workforces, while high-level salaried positions may involve substantial bonuses,
stock options and other incentive compensation. For sales employees, both commission and
account or territory assignment practices may be relevant.
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In addition to reviewing potential evidence of systemic pay discrimination, COs may use on-site
reviews to determine if there is sufficient evidence to support an inference that individual or
cohort pay differences are due to discrimination. Absolute pay differences between
comparators, without any other evidence of pretext or possible discrimination, generally are not
sufficient to support an individual disparate treatment analysis.

For purposes of evaluating compensation differences, employees are similarly situated where it
is reasonable to expect they should be receiving equivalent compensation absent discrimination.
Relevant factors in determining similarity may include tasks performed, skills, effort, level of
responsibility, working conditions, job difficulty, minimum qualifications and other objective
factors. In some cases, employees are similarly situated where they are comparable on some of
these factors, even if they are not similar on others. For example, when evaluating a job
assignment issue, workers are similarly situated when their qualifications are comparable, even
if they are assigned to jobs at different levels. Who are similarly situated for purposes of an
individual analysis or review of a single specific employment decision may be determined based
on different criteria than when conducting a systemic discrimination analysis. On-site reviews
allow COs to make assessments of similarly situated employees or jobs by observing, by
conducting interviews, and by reviewing documents.

OFCCP will evaluate, on a case-by-case basis, information from the contractor regarding the
factors the contractor considered in making compensation decisions. A factor is an element that
the contractor offers to explain differences in employee compensation under its compensation
system and practices. Factors may include internal and external elements potentially affecting
compensation. A factor may be a qualification or skill that the worker brings to the position
such as education or experience. It may also be an employment element such as position, level
or function, tenure in position or performance ratings.

COs will use information gathered at the on-site review to evaluate whether factors identified by
the contractor actually explain compensation, whether they are implemented fairly and
consistently, whether data regarding the factors are accurate and whether the factors should be
incorporated into the CO’s compensation analysis.

The CO must also confirm that the amount of compensation offered to individuals with
disabilities (including veterans with disabilities) is not reduced due to them receiving a
reasonable accommodation or any disability income, pension or other benefit received from
another source. To verify compliance with this requirement, the CO will request the files of
identified individuals with disabilities and/or disabled veterans, along with those of people
without disabilities in the same job titles, and compare their compensation.

b. Pay Transparency. During the on-site review, the CO must evaluate whether the contractor has
any policies that forbid applicants or employees from inquiring about, discussing or disclosing
their compensation.!”®> COs must verify that applicants and employees are not disciplined,
discharged or in any way discriminated against for discussing their compensation by reviewing
company policies and practices, and by interviewing employees and managers. COs must also
determine whether the contractor has disseminated the Pay Transparency Nondiscrimination

103 See 41 CFR 60-1.4(a)(3).
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Provision either by electronic posting or by posting hard copies of the provision in conspicuous
places available to employees and applicants.!%*

Even employees whose essential job functions include access to the compensation of other
employees or applicants, such as payroll personnel, are protected from discharge or other forms
of discrimination when discussing or disclosing their own compensation. However, contractors
can restrict these employees from disclosing the compensation of other applicants or employees
when they have a duty to protect that compensation information. Still, there are some
circumstances when employees with such essential job functions may disclose the compensation
of other employees or applicants. For example, they may disclose compensation data of other
employees and applicants to a CO during an OFCCP compliance evaluation. They may also
disclose the compensation of other employees or applicants in response to a formal complaint or
charge, in furtherance of an investigation, proceeding, hearing or action, including an
investigation conducted by the employer, or if the disclosure is consistent with the contractor’s
legal duty to furnish information. Further, these employees may disclose the compensation of
other applicants or employees based on information that they received through means other than
essential job functions access. Similarly, these employees may pursue their own possible
compensation discrimination claim or discuss possible disparities involving the compensation of
other employees to a management official with the contractor or while using the contractor’s
internal complaint process.

2F INTERVIEWS

Based on the results of the desk audit, the CO will develop an On-Site Plan that includes interviews
of contractor management, employees (current and former) and applicants, as appropriate. The CO
must meet with the contractor’s staff members who are knowledgeable about employment policies
and practices. During these interviews, the CO will clarify any questions he or she may have
regarding the contractor’s organization, structure, corporate culture and other issues identified
during the desk audit. This is also the CO’s opportunity to become more familiar with the
contractor’s informal or unwritten policies and practices, and to compare these to written materials
and practices outlined in the AAP. Interviews with employees and applicants may provide further
information regarding the application of the contractor’s procedures.

If reasonable accommodation for an interviewee is necessary, the CO will arrange for the
interviewee to receive the accommodation. Additionally, if the interviewee needs a translator, the
CO will arrange for this in advance of the interview or schedule the interview to ensure translation
services are present.

2F00 GENERAL INTERVIEW PRINCIPLES AND PROCEDURES

Interviews may be informal or formal. An informal interview may occur during the facility
inspection while a formal interview occurs during a scheduled meeting with a pre-planned interview
outline or list of questions.

104 For more on the Pay Transparency Nondiscrimination Provision posting requirements, sce FCCM 2MO00(b).
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As the on-site review proceeds, there will be continuing discussions between COs and contractor
personnel. COs must document in writing the content of these discussions as soon as possible. It is
necessary for COs to review their notes of these discussions with the interviewee to ensure the notes
accurately reflect the interviewee’s statements.

a.

b.

C.

Reason for Interview. CO-initiated interviews are conducted with an identified purpose or goal.
Reasons for interviews may include:

e Gaining understanding of contractor policies and procedures;
e Obtaining relevant general information;

e Corroborating information received from other sources; and
o Identifying additional areas for investigation.

Depending on the results of the desk audit, the CO will pay specific attention to the contractor’s
employment practices including compensation, hiring, termination and promotion practices.
The CO will also conduct interviews with managers and employees that focus on contractor
practices concerning EEO under the laws OFCCP enforces.

Interview Plan. As a part of the On-Site Plan, the CO must develop appropriate interview
outlines and/or questions and identify specific individuals to interview regarding each identified
potential problem area or compliance issue. Each planned interview or group of interviews
should have an Interview Plan that lists the topics the interview needs to address, including
specific questions, if appropriate. Interview Plans will vary depending on whether the
interviewee is a manager, other employee, or an unsuccessful candidate for hire, among other
considerations. If there is an individual that the CO identified for an interview but did not
interview, the CO will make a note in the case file as to why the interview did not take place.

Informing the Interviewee. The CO will tell each interviewee at the outset of a formal interview
that:

e The CO will show the interviewee his or her statement containing the answers to the
questions asked during the interview; and

e The CO will ask the interviewee to sign his or her statement.

The CO will inform each interviewee that knowingly providing false or inaccurate information
is unlawful and will explain that the following phrase is included in the interview notes where
the interviewee signs:

“I have read the above and it is true and accurate to the best of my knowledge.”

In addition, the CO must inform interviewees that the interview is kept confidential to the
maximum extent possible. The CO must also inform all interviewees, regardless of their
position with the contractor, that it is unlawful for the contractor to intimidate them or take
retaliatory action against them for participating in an interview.

On-site Review | 90



Federal Contract Compliance Manual (FCCM)

d. Contractor Representative Present at Interviews. When the CO conducts on-site interviews
with nonmanagement personnel, the contractor does not have the right to have a representative
present. However, when the CO conducts interviews with upper-level managers and directors
that speak for, or make decisions on behalf of, the company, the contractor may have an
attorney or another representative present. If the contractor wants a representative present
during management interviews, the CO must first obtain written confirmation of the
representation, including the contact information for the representative and the scope of the
representative’s authority.!%

A management employee is not required to have the contractor’s representative present for the
interview if he or she is not speaking on behalf of the contractor. An example may be when the
manager is a member of a potentially affected group speaking about the potential
discrimination, or his or her personal experience; or acting as a whistleblower. In that situation,
the CO may need to contact the employee directly after the on-site review to conduct the
interview off-site without the contractor’s representative present. The CO must make it clear to
the contractor that nothing said by the management employee will be binding on the contractor.
The determination of whether the management employee is a potential complainant or victim
and whether the contractor’s representative can be present is fact-specific. Therefore, COs
should consult with the RSOL and the national office before engaging in these types of
interviews.

e. Employee Representative Present at Interviews. An employee may request that a personal
representative, such as a union representative or personal legal counsel, accompany him or her
during the interview. Subject to the limitations described below, such a request is generally
acceptable. However, the CO must discuss the presence of the representative with the interviewee
privately to determine whether there may be a conflict of interest or whether the interviewee feels
pressured into having the person present. When the employee wants a personal representative
present during the interview, the CO must first obtain written confirmation of the representation
including the contact information for the representative and the scope of the representative’s
authority, if the CO does not already have the written confirmation.

The contractor does not have the right to have one of its representatives present during an
employee interview — either as an observer or as the employee representative. If a
nonmanagement employee wants a representative present, including a member of management,
then the CO must honor the request. The CO can and should meet with the employee alone for
the limited purpose of confirming that he or she was not coerced into asking for a management
representative. The CO must consult with RSOL if there are any questions about the impact of
the presence of a third party on confidentiality or privileges.

[ Preparing Formal Interview Statements. After a formal interview, the CO must ask each
interviewee to read, sign and date an interview statement. Immediately, at the conclusion of the
interview, the CO will review the questions asked and the answers given, and obtain
confirmation that any direct quotes are accurate and that all paraphrases convey the
interviewee’s intended meaning. The CO will promptly type the handwritten interview notes

105 See FCCM 1B00 for more details on what to request in the written confirmation of representation. If the CO

already has written confirmation of the representative from the desk audit phase, there is no need to ask for it again.
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using MS Word in order to provide the interviewee with a formal interview statement to sign as
soon as possible after the interview. The CO must enter the following phrase above the space
where the interviewee will sign on the formal interview statement:

“I have read the above and it is a true and accurate to the best of my knowledge.”

If the CO cannot print a copy of the interview statement during the on-site review, the CO must
ask the interviewee to sign and date the CO’s interview notes. The CO will mail or email the
typed interview statement as soon as possible after the on-site review for the interviewee to sign
and date. If the interviewee wants corrections made, the CO must incorporate the corrections and
re-send the statement for the interviewee to sign. The CO maintains records of interview notes
and each version of the interview statement in the case file. If an interviewee refuses to sign an
interview statement, the CO will record this and the reason(s) for refusal to sign, if known.

g. Contact Information. At the conclusion of every interview, the CO must obtain the
interviewee’s personal mailing address, contact telephone number, and email address. The CO
must also provide each interviewee with his or her office contact information in the event the
interviewee wants to add anything to his or her statement.

h. Informal (Unplanned) Interviews. At any point in the on-site review process, a potential witness
may approach the CO to provide information related to the review. The CO must make every
effort to meet or otherwise interview the potential witness. The CO will follow the interview
procedures described in this section.

If, however, the potential witness is unwilling to be interviewed and only wants to provide the
information, the CO must document the conditions under which the employee provided the
information in a memorandum. For example, the CO records that the employee provided the
CO with a document, briefly describes and attaches the document to the memorandum, and
indicates in the memorandum that he or she was unwilling to be interviewed. The CO must then
use other means to verify the credibility of the information provided in this manner.

i. Location of Interviews. COs normally conduct interviews during the on-site review phase of the
compliance evaluation. However, the CO may conduct interviews via telephone, as appropriate.
There may be situations when a contractor refuses to allow on-site interviews of nonmanagerial
employees, when the CO needs to interview former employees, or when employees want their
interviews conducted away from the establishment. When possible, the CO will attempt to
explore alternatives with the contractor or the employee, as appropriate. One possible
alternative is conducting interviews during meal breaks. Other options might include
interviewing an employee on-site before the start of work shifts, or at the end of his or her shift.
A CO may also conduct interviews at an off-site location.

Jj.  Telephone Interviews. COs conduct telephone interviews only when it is not feasible to conduct
the interview in person since the CO cannot observe the interviewee’s demeanor during a
telephone interview, making credibility determinations more difficult. However, when
telephone interviews of employees or applicants are necessary, the CO must type the resulting
notes and send a copy to the interviewee for review, revisions, as appropriate, and signature. As
with in-person interviews, COs will ask whether there is anyone else present with the
interviewee to address any concerns this may create, as described above.
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k. CO is Unable to Conduct Interview. If the CO is unable to conduct an interview, he or she
should add a memorandum to the file explaining who was supposed to be interviewed, and why
the interview did not occur.

2F01 MANAGEMENT INTERVIEWS

COs must identify the managers that played a role in making employment decisions that the COs
determine, through the desk audit review or other on-site analysis, need clarification. Examples of
the types of questions that COs should ask and include in the Interview Plan are below.

e How did the contractor make the personnel or other decision? What procedures were used?
Are these procedures customarily used? Are exceptions made to these procedures? If so,
under what circumstances or when are exceptions made?

e How were the qualification criteria evaluated?

e What was the decision process? What was your role in the process or personnel action?
Were you the sole decision-maker or part of a team of decision-makers? On what did you
base the decision and what information did you have when making the decision?

e s the contractor making efforts to reach out to or establish linkages with groups representing
veterans, individuals with disabilities, women and minorities? Describe those efforts.

COs should always be alert to opportunities to ask necessary follow-up questions and pursue
unexpected avenues of inquiry that open up during the interview.

2F02 EMPLOYEE INTERVIEWS

When on-site, COs must interview current employees including those identified as possible
members of an adversely affected class and members of the favored group. The COs must also
interview other individuals who may have information that is relevant to potential problem areas.
Examples of the types of information that COs should plan to obtain during the interview are below.
COs should always be alert to opportunities to ask necessary follow-up questions and pursue
unexpected avenues of inquiry that open up during the interview.

e Do you know whether management uniformly applies [describe the practice or procedure
under investigation]? Does management make exceptions to the process? If so, under what
circumstances or when are exceptions made?

e Do you have first-hand experience with the practice or procedure? If so, explain when and
under what circumstances?

e What are the duties associated with the job at issue? Are the qualifications for the job
necessary or related to job performance?

e Are you aware of company policies and procedures related to EEO? Do any of them
prohibit the discussion of compensation?
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e Are you aware of any instances where the company violated EEO policies?

e Do you know anyone else who might have knowledge about this practice or procedure?
2F03 ISSUES THAT ARISE DURING THE ON-SITE REVIEW

During the on-site review, or while interviewing employees and managers, issues may arise that
were not identified during the desk audit review. If this happens, the CO must appropriately follow
up on the new issues. If the issue concerns a possible systemic violation by the contractor or is
relevant to the compliance evaluation in progress, the CO must include the matter in the ongoing
investigation. If the matter is one alleging an individual instance of discrimination, or if someone
files a complaint during the ongoing compliance review, the CO must discuss the matter with his or
her supervisor to determine how to best proceed.!?

2G EXECUTIVE ORDER 11246 AAP REQUIREMENTS

This section discusses the on-site review of identified problems related to the Executive Order 11246
AAP and Itemized Listing data, as well as the contractor’s evaluation of its total employment process,
identification of problem areas, development of action-oriented programs, and internal audit and
reporting system.'?” During an on-site review, COs can also review more in-depth whether the
contractor has made good faith efforts to remove identified barriers to EEO. For each of the
Executive Order 11246 AAP elements, COs must indicate on the corresponding SCER section any
problem areas identified during the on-site review and confirmation of any corrective actions taken by
the contractor.

The SCER will also include references to relevant evidence COs obtained during the on-site review
and recommendations for any appropriate corrective action. It is important to note that COs may
need to conduct an off-site analysis of evidence gathered during the on-site review to ensure a full
understanding of the contractor’s personnel activities and practices, and to appropriately identify
problem areas that may constitute a violation requiring corrective action.

2G00 EXECUTIVE ORDER 11246 AAP AND ITEMIZED LISTING DATA PROBLEMS

During the desk audit, a CO examines the contractor’s AAP and Itemized Listing data to determine
completeness or whether the contractor included all the required elements, and whether the
Executive Order AAP and support data are acceptable. Part B of the SCER is used to report any
problems in these elements. Before going on-site, the CO develops an On-Site Plan that reflects
how the CO will address the identified problem areas during the on-site review.'%

As part of the on-site review, COs must assess the contractor’s implementation of its AAP(s).
Often, the entrance conference will include a discussion of unresolved AAP deficiencies, especially
if the official responsible for preparing and implementing the AAP(s) is present. During this
discussion, the CO also explains which aspects of the program are unacceptable and why they are

106 See also FCCM Chapter 6 — Complaint Investigations.
107 FCCM 1F — Review of Executive Order AAP and Itemized Listing Data for Acceptability.
108 See FCCM 2C03 — Onsite Plan.
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unacceptable. The CO will also request that the contractor provide any additional information or
documentation that the CO needs that the contractor did not provide before the on-site review.

2G01 DESIGNATION OF RESPONSIBILITY FOR THE AAP

The contractor’s appointment of a person to be responsible for implementing the AAP must be an
executive who has the authority and resources to ensure that the AAP is put into practice. COs
must obtain a copy of the responsible official’s position description to ensure that it includes
implementing the AAP. During the interview, the official responsible for the AAP’s
implementation must describe how the specific provisions of the AAP are implemented. The roles
of the interviewed officials in developing and implementing the AAP must be the same as specified
in the written AAP. If they are not the same, COs must ask the contractor for an explanation.

2G02 IDENTIFICATION OF PROBLEM AREAS: WHERE IMPEDIMENTS TO EQUAL
EMPLOYMENT OPPORTUNITY EXIST

The contactor’s in-depth analysis of its total employment process in its AAP should indicate
whether and where impediments to EEO exist based on its utilization, personnel activity (e.g.,
applicant flow, hires, terminations, promotions, other personnel actions), compensation analysis,
and selection procedures. In evaluating these employment processes, COs determine whether there
are any disparities based on race, sex or ethnicity.

During interviews with individuals who contributed to the development and implementation of the
AAP, and individuals who are involved in the hiring or selection process, COs must discuss the
contractor’s identified problem areas to determine how the contractor identified each problem, the
scope of the problem, what solutions the contractor implemented and the effectiveness of the actions
taken.

COs must also specifically examine records on the contractor’s employment activity, and selection
criteria and processes to understand the contractor’s total employment process, and verify whether
the contractor identified all of the impediments to EEO. Questions that may be useful to COs are
provided below.

e Did the contractor review its selection criteria?

e Did the contractor apply the criteria in a nondiscriminatory manner and determine whether
the selection criteria might have an adverse impact?

e Did the contractor perform validity studies on any criteria found to have an adverse impact,
and did the contractor properly determine the criteria to be job-related and consistent with
business necessity?

e How frequently does the contractor review selection criteria?

e How does the contractor document the review?

e Do the contractor’s efforts comply with the UGESP at 41 CFR Part 60-3?
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e Did the contractor ensure that the officials and managers responsible for applying selection
criteria and procedures are familiar with, and are implementing, the contractor’s EEO
policies? Does the contractor provide training? If so, how frequently is training provided?

In its AAP, the contractor should identify concentrations and absences of any specific protected group
within its workforce. During the on-site review, COs must seek to identify any job titles for which
there are significantly high or low representations of any protected group. COs must incorporate
questions regarding these circumstances into the interviews with the contractor’s supervisors and
employees.

COs must remember to record either their confirmation or description of problem areas identified in
Part B of the SCER. The SCER must also include a description of any identified or implemented
problem resolutions.

2G03 ACTION-ORIENTED PROGRAMS TO CORRECT PROBLEM AREAS

Contractors are required to design action-oriented programs to address any specific barriers to EEO
that are identified during the contractor’s in-depth analysis of its total employment process. The
programs should specifically describe who is responsible for implementing the program, what
actions the contractor will take, and when and how the program will work.

For the programs to be effective, contractors must ensure that they are doing more than following the
same procedures that previously produced inadequate results. COs must use the on-site review to
gather the information they need to determine whether the contractor identified all the impediments to
EEO.

The on-site review often illustrates the contractor’s compliance with this requirement when COs
investigate other issues. For example, in requesting copies of position descriptions and discussing
them with personnel, a CO can determine how recently the contractor reviewed the descriptions; if
the descriptions are accurate; and if the contractor’s selection process screens for the knowledge,
skills and abilities related to the position descriptions. If the descriptions are not accurate, this may
be indicative of a problem area. Additionally, when the CO questions interviewees like the
contractor officials, employees and third parties about the contractor’s recruitment and outreach
efforts, the CO can obtain information related to the action-oriented nature and relative success of
these efforts.

2G04 EVALUATION OF GOOD FAITH EFFORTS

During an on-site review, COs have the opportunity to evaluate whether the contractor made good
faith efforts to remove identified barriers to EEO, expand employment opportunities and produce
measurable results. COs must assess good faith efforts on a case-by-case basis, taking into account
all of the relevant facts and circumstances. However, in most situations, good faith efforts will
produce positive, measurable results. When a contractor’s efforts have not produced such results,
COs must ask the contractor to explain the following:

e Why did the efforts undertaken not produce positive, measurable results?

e Did the contractor make additional or alternative efforts?
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e If the contractor took additional or alternative efforts, and they did not produce positive,
measurable results — why?

During the desk audit, COs evaluate the contractor’s past goal attainment and progress on meeting
current goals, and identify any goal areas requiring further evaluation of good faith efforts. To
make informed judgments about the quality of the contractor’s good faith efforts, COs must be
familiar with the local area’s community resources, a list of which is maintained in each field office.
COs should also be familiar with the Employment Referral Resource Directory (ERRD) maintained
on the OFCCP website.!” The list of community resources may include nonprofit groups, EEO
organizations, faith-based groups and caregiver support groups that can assist contractors in
attaining their goals.

During the on-site review, COs explore the contractor’s good faith efforts to address all identified
problem areas through interviews with contractor officials, employees and other pertinent parties.'!°
For each of the activities listed below, COs must identify and obtain documentation that provides
evidence of the extent of the contractor’s good faith efforts.

a. Good Faith Efforts — Internal Placements. For internal placements through actions like hiring
and promoting current employees, good faith may include the contractor’s efforts to address
barriers to opportunities for women and minorities. Possible areas of inquiry on this point are
listed below.

o Disseminating Information about Internal Opportunities. Are job openings posted? If so,
are they posted where all potentially eligible employees would see them? Are all jobs
posted, or only certain jobs or classes of jobs? Why? Are jobs posted promptly? Is there
adequate time to apply?

e Providing Training Opportunities. Does the contractor provide apprenticeship programs?
On-the-job training? Tuition reimbursement? If so, for which employees are these
opportunities available? Are training opportunities provided without regard to sex, race or
ethnicity? Do participation rates vary by sex, race and/or ethnicity and, if so, why?

e Providing Counseling and Encouraging Employees to Apply for Internal Openings. How
does this occur? How often? What is included in the counseling or encouragement? Does
the contractor periodically assess whether its efforts are successful? Are counseling and
encouragement available for caregivers without regard to sex, race or ethnicity?

o Recruiting Externally into Feeder Job Groups. What recruitment efforts is the contractor
making? What resources is the contractor using?

e Reviewing Selection Criteria and Selection Procedures. Did the contractor review its
selection criteria and determine whether it is applying them in a nondiscriminatory manner?
Do the selection criteria have a disparate impact? How does the contractor document the
review? Did the contractor ensure that the officials and managers responsible for applying

109 The ERRD is available at https://ofccp.dol-esa.gov/errd/ (last checked September 10, 2019). Also, see FCCM
1BO08 for a discussion of community resources.
110 See also FCCM 1L — Analysis of E0 11246 AAP: Goals Progress and Good Faith Efforts.
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selection criteria and procedures are familiar with, and are implementing, the contractor’s
EEO policies? Is the contractor providing training? How frequently?

b. Good Faith Efforts — External Placements. For external placement opportunities, evaluation of
the contractor’s good faith efforts may include exploring the below areas.

e Recruitment Sources in the AAP. Does the contractor use the recruitment sources listed in
its AAP to ensure that its recruitment will reach minorities and women? If so, when and
how? How does the contractor track the results that each recruitment source yields? This
inquiry includes the CO contacting at least some of the listed organizations to confirm and
assess the contractor’s use of the organization as a recruitment source.

o  Using Other Recruitment Sources. Does the contractor use other recruitment sources that
are not listed in its AAP to ensure that its recruitment will reach minorities and women?
How does the recruitment source provide assistance and support regarding caregiver issues?
What are the recruitment sources? How useful have they been?

o Using the Media. How are job openings advertised? Among its advertisements, does the
contractor advertise in publications or other media that are targeted to minorities and
women? If so, which ones?

e Recruiting at Schools and Universities. Does the contractor’s recruitment at high schools,
colleges, and universities include those that enroll large numbers of minorities and women?
If so, which ones?

¢. Good Faith Efforts — Applicant Flow Data. Applicant flow data may provide useful
documentation about the effectiveness of the contractor’s good faith efforts, as can internal bid
lists and applications for posted job openings.

o Increased Representation Rate. Does either the applicant flow data or the bid lists, or both,
show an increase in previously underrepresented groups in the applicant pool? If so, for
what positions did this occur?

o Decreased Representation Rate. If there are no changes, or there are decreases in
representation, what alternative actions have the contractor taken or proposed to take in the
future?

COs must record findings on the contractor’s good faith efforts in Part B of the SCER, and include
supporting documentation and other relevant evidence in the case file. This evidence includes
materials such as copies of correspondence, job orders, bid lists for posted job openings, contractor
recruiting manuals, relevant pages from labor agreements, employee manuals, and summaries of
conversations and interviews with contractor representatives, employees, applicants and recruitment
source contacts.
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2G0S INTERNAL AUDIT AND REPORTING SYSTEM TO MEASURE
EFFECTIVENESS OF TOTAL AFFIRMATIVE ACTION PROGRAM

The contractor must design and implement internal audit and reporting systems that measure the
effectiveness of the total AAP. During an on-site review, COs must ask appropriate officials,
including management, how the contractor conducts its audits and request documentation of how
the contractor reports the results of internal EEO and affirmative action audits. COs must request
documentation in the form of copies of reports or copies of minutes of meetings.

Below are several examples of relevant questions COs should ask contractors about their auditing
and reporting system.

e How does the contractor audit its personnel activity to ensure the nondiscrimination policy
is carried out?

e Who is responsible for conducting the audit?
e What is involved in the audit?
e How frequently does the contractor conduct the audit?

e What is the schedule for the contractor’s report on whether and to what degree EEO and
organizational objectives are obtained?

e  When and how is the report reviewed by each level of management? Do the CEO and other
high ranking officials receive the report?

e What types of recommendations have been made to improve when the report indicates that
the total AAP is ineffective?

2H SECTION 503 AAP AND ADDITIONAL REQUIREMENTS

As discussed in Chapter 1, covered contractors must prepare, maintain and update on an annual
basis, an AAP for individuals with disabilities. COs use the on-site review to investigate problem
areas they identified during the desk audit, to gather further information regarding the AAPs and
their implementation, and to learn more about the contractor’s employment activities and personnel
practices. To gather information related to the Section 503 AAP obligations, COs must interview
contractor officials, employees and others, as appropriate. They must also identify and obtain
documentation that evidences the contractor’s compliance efforts. This information is recorded in
the SCER Parts B and C.

If the contractor opts to prepare a combined Section 503 and VEVRAA AAP, the CO must ensure
that the combined AAP includes all the elements required under each law. When reviewing a
combined AAP, COs should pay particular attention to the differences in the laws to ensure the
contractor’s combined AAP captures all the required elements.
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For example, Section 503 requires an annual analysis of the contractor’s utilization of individuals
with disabilities and, where the contractor does not meet its goal, it must determine whether and
where there are barriers to equal employment and develop action-oriented programs to correct any
identified problem areas. VEVRAA, however, does not require a utilization analysis; it requires
contractors to establish an annual hiring benchmark by which they can measure their progress
toward achieving EEO for veterans. Under VEVRAA, there is not a requirement to identify
problem areas or develop action-oriented programs. As this example illustrates, even though there
is some overlap between Section 503 and VEVRAA AAPs, there are some differences that a CO
must consider when reviewing Section 503 and VEVRAA AAPs for compliance.

2H00 SECTION 503 AAP AND ITEMIZED LISTING DATA SUBMISSIONS

During the desk audit, COs examine the Section 503 AAP and Itemized Listing data to ensure the
submission includes the required content and determines whether the AAP and support data are
acceptable. During the on-site review, COs interview contractor officials and others regarding the
development and implementation of the AAP, and obtain documentation evidencing the same. COs
record any problems identified during the desk audit in the SCER Part A. Any problems COs
identify during the on-site review are noted in the SCER Parts B and C, as appropriate. COs must
examine whether the contractor satisfied the following elements that are required parts of Section
503 AAP.

a. Equal Opportunity Policy Statement. COs must verify that the policy statement is clearly posted
on bulletin boards in an accessible location. COs must examine the policy statement to determine
if it is current, noting whether the person responsible for implementing the AAP is named.'!!

b. Review of Personnel Processes. COs may need to ask several questions to confirm a contractor’s
review of personnel processes that include, but are not limited to, those stated below.

e Does the contractor periodically review personnel processes to ensure that the qualifications
of individuals with disabilities for jobs, training and promotion are fully considered, and that
individuals with disabilities have equal access to the personnel processes to apply for such
opportunities? How often is this done?

e What procedures has the contractor designed to facilitate the periodic review?

e How does the contractor document its review of personnel processes and any actions it
takes? How is that review conducted and by whom?

e Have there been requests to modify personnel practices as a reasonable accommodation?
How did the contractor respond to the requests?

COs must obtain and review all relevant documentation, including procedures, reports and
personnel files. COs must also determine whether the contractor’s personnel processes provide
for the careful, thorough and systematic consideration of the job qualifications of applicants and

1 FCCM 1GO1.
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employees with known disabilities for job vacancies, either for hire or promotion, and for all
training opportunities.

c. Review of Physical and Mental Job Qualifications. The contractor is obligated to periodically
review the physical and mental qualifications of its jobs, and to eliminate those qualifications
that tend to screen out qualified individuals on the basis of disability and are not job-related and
consistent with business necessity. The Section 503 AAP must contain a schedule for this
periodic review. While on-site, the CO must request samples of any mental or physical job
qualification standards and interview individuals responsible for their periodic review.

To assess the contractor’s review of its physical and mental job qualifications, COs should
consider the following questions:

e  When did the contractor write or last update the job descriptions? Do the job descriptions
accurately reflect the duties of the job? Do the job descriptions require the employee or
applicant to perform duties in a specific way? If so, and those requirements tend to screen
out qualified individuals on the basis of disability, is there a business necessity for
performing the duties in this way or are there alternate ways the duties can be performed
satisfactorily?

e Are there job qualifications that would tend to screen out individuals based on disability?
For example, an unassisted lifting requirement may screen out individuals with disabilities

even though employees are not required to lift unassisted.

e Are those job qualifications based on business necessity? If not, are there alternative
qualifications that the contractor can use?

e Are there positions that do not have written job descriptions? If so, how does the contractor
identify and review job qualifications?

d. Provide Needed Reasonable Accommodation to Physical and Mental Limitations. Contractors
must provide needed reasonable accommodation to the known physical and mental limitations
of qualified individuals with disabilities unless the accommodation would cause an undue
hardship. Accommodations may include, but are not limited to:

e Modifying work places and making work places and other contractor facilities used by
employees accessible;

e Restructuring of nonessential functions of jobs;

e Allowing essential functions to be performed in a different way;
e Assigning nonessential functions of the job to other employees;

e Providing readers, sign language interpreters or assistive devices;

e Providing part-time work, flexible hours, or telework; and
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e Reassigning employees to a vacant position.

COs should inquire whether there is a process in place by which individuals can request needed
accommodations, how requests for accommodations are processed, and whether the contractor
has provided accommodations as a matter of affirmative action. COs must also determine
whether officials responsible for implementing the accommodation obligation are appropriately
trained to address requests for accommodation. COs must also review the contractor’s
accommodation request records that were not already reviewed at the desk audit to assess
whether the contractor responds to requests promptly and appropriately. All accommodations
made by the contractor must be effective. Generally, this means the contractor must provide the
person who needs the accommodation the ability to perform essential job duties. In the case of
an applicant, reasonable accommodation could include, for example, providing an alternate
means for applying and being considered for employment other than through an online
application system. If requests for accommodation were denied, COs must obtain
documentation reflecting these decisions and the basis for the decisions to ensure that the
denials were proper.

e. Develop and Implement Procedures to Prevent Harassment. COs must confirm that the
contractor developed and implemented procedures to ensure that employees are not harassed
because of their disability status. COs should request a copy of these procedures, interview the
official responsible for implementation, and review reports or internal investigations of alleged
harassment based on disability status and the contractor’s response.

f. Disseminate EEO Policy Externally and Perform Outreach and Positive Recruitment. While
on-site, COs must request documentation showing that subcontractors were notified of the
contractor’s affirmative action policy, requesting appropriate action on the part of the
subcontractors. Additionally, COs must verify during the on-site review that the contractor
engaged in outreach and positive recruitment activities, evaluated the effectiveness of each
outreach or recruitment activity, and assessed the total effectiveness of all of its efforts
combined. While on-site, the CO must request documentation for all its outreach activities and
assessments for the three years prior to the AAP year, as well as any documentation of efforts
during and after the AAP year. If the documentation and assessments show that the contractor’s
efforts were not effective, the CO must determine whether the contractor has implemented
alternative efforts to identify qualified individuals with disabilities.!'> COs may also refer
contractors to OFCCP’s ERRD or other community resource databases that could serve as a
recruitment resource.

g. Disseminate EEO Policy Internally. The AAP should clearly describe the methods the
contractor used to disseminate its EEO policy internally. During the on-site review, COs must
verify that the contractor actually implemented these measures.''* COs must obtain
documentation and verify through interviews that the internal dissemination activities identified
in the AAP occurred.

12 For examples of outreach and recruitment activities, see 41 CFR 60-741.44(f)(2).
11341 CFR 60-741.44(g).
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Design and Implement an Audit and Reporting System. COs must confirm that the contractor
has an audit and reporting system that, among other requirements, measures the overall
effectiveness of its AAP. To do this, the CO must request documentation of the contractor’s
actions to implement the audit and reporting system, as described in the AAP. COs should
obtain documentation of past audit(s), any remedial actions taken and their effectiveness. The
COs may conduct interviews with responsible officials and employees.

Designate an Official to Implement the AAP. While on-site, COs may seek an interview with
the official named in the AAP to determine their specific responsibilities and the authority
assigned to that individual, and how the official assesses the implementation of the AAP. COs
must obtain documentation, such as a copy of the individual’s position description, copies of
reports the individual has prepared and supporting documentation for any assessments the
official conducted.

Train Personnel to Ensure that the Contractor Implements EEO and AAP Commitments. COs
must interview contractor staff, managers and officials to confirm that the contractor’s
personnel involved in the recruitment, screening, selection, promotion, discipline and related
processes have been trained to ensure that the commitments in the AAP are implemented.
Questions relevant to this determination include:

e Does the contractor provide training to personnel? What type of training does the contractor
provide? When, how frequently, and by whom is this training provided?

e What are the trainer’s qualifications?
¢ Did the trainer use training materials? What were they?
If the trainer used written training materials, the CO must request a copy.

Analyze Data Collected on Applicants and Hires with Disabilities. 1f, during the desk audit or
on-site review, COs identify problems related to the contractor’s Section 503 affirmative action
obligations, COs must request the total number of applicants and hires for all jobs, total number
of applicants and hires with known disabilities, total number of job openings and total number
of jobs filled, going back three years from the beginning of the contractor’s current AAP
year.''* For a contractor that is six months or more into the current AAP year, COs may also
request records the contractor collected after the beginning of its current AAP year so that the
CO can calculate the totals of applicants, hires, job openings, and jobs filled. In some instances,
the contractor may have already computed these totals. These requests must also be made to
verify accuracy if COs detect data integrity problems at the desk audit or during the on-site
review.

COs may use these data to inform their determinations on the effectiveness of the contractor’s
outreach and positive recruitment activities, and whether the contractor’s personnel processes
allow for the careful, systematic and thorough consideration of the job qualifications of
qualified individuals with disabilities. Some relevant questions might include:

14 41 CFR 741.44(K).
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e How does the contractor use the totals of applicants, hires, job openings and jobs filled as a
criterion when determining the effectiveness of its outreach efforts?

o If the totality of its outreach efforts were not effective in identifying and recruiting
individuals with disabilities, what alternative efforts did the contractor implement (see
examples at 41 CFR 60-741.44(1)(2))?

e Does the data indicate any potential problem with the personnel processes utilized by the
contractor when considering job qualifications of applicants and employees with disabilities
for job vacancies filled either by hiring or promotion?

2H01 AVAILABILITY OF AAP FOR INSPECTION

COs must confirm that the contractor posted a notice, available to both employees and applicants
for employment, stating that the Section 503 AAP is available to any employee or applicant for
employment to inspect, upon request. When the contractor conducts personnel-related business
through the Internet, such as recruiting and disseminating employment notices, COs should strongly
encourage the contractor to post the AAP notice electronically. The notice must include the
location and hours during which the AAP may be obtained. An example of possible acceptable
language is, “The AAP is available in the personnel office during regular business hours.”
Confidential information or information that would allow for the identification of individuals with
disabilities must not be made available for inspection as part of the Section 503 AAP.!!

2HO02 INVITATION TO SELF-IDENTIFY AS AN INDIVIDUAL WITH A DISABILITY

Contractors must offer each applicant the opportunity to self-identify as an individual with a
disability under Section 503 at both the pre-offer and post-offer phases of the hiring process.!®
Within the first year of being subject to Section 503, contractors must also extend the invitation to
self-identify to all of its employees and at five-year intervals thereafter. In the intervening years,
contractors are required to remind employees, at least once, that they may voluntarily update their
disability status at any time.!!” This data on applicants and employees with disabilities will be used
by contractors to perform other components in their AAPs, such as the utilization analysis and the
annual assessment of the effectiveness of outreach and positive recruitment efforts. Contractors are
required to keep all information on self-identification confidential and maintain it in a data analysis
file, rather than in the medical or personnel files of individual employees.''®

a. Voluntary Self-Identification of Disability Form. Under Section 503, the invitation to self-
identify must be made by the contractor using the Voluntary Self-Identification of Disability
form (Form CC-305) that is authorized by the OMB.'"” Some contractors may prefer to create
an electronically fillable version of the form used to invite self-identification. Electronically

11541 CFR 60-741.41.

116 See 41 CFR 741.42 (a-b).

17 See 41 CFR 741.42 (c).

18 See 41 CFR 741.42 (e).

19 The form, with OMB Control Number 1250-0003, is available in several languages at
http://www.dol.gov/ofccp/regs/compliance/sec503/Self ID_Forms/SelfIDForms.htm (last checked September 10,
2019).

On-site Review | 104


http://www.dol.gov/ofccp/regs/compliance/sec503/Self_ID_Forms/SelfIDForms.htm

Federal Contract Compliance Manual (FCCM)

fillable versions are permitted, provided that the electronic version meets certain requirements.
The e-form must:

e Display the OMB number and expiration date;
e Contain the text of the form without alteration;
e Use a sans-serif font, such as Calibri or Arial; and

e Use at least 11-pitch for font size (with the exception of the footnote and burden statement,
which must be at least 10-pitch in size).

OFCCEP specifies the minimum size and type of font to ensure the consistency of appearance,
ease of reading and the general accessibility of the form. By using the OMB number and date,
job applicants and employees know that the form is an officially approved government form.

Some contractors may find that it is necessary to make nonsubstantive changes to the self-
identification form to ensure that the form is accessible to employees and job applicants with
disabilities. Contractors seeking to ensure that the form they use is accessible are allowed to
alter the margins of the form, change the color of the section headings, remove or change the
color of the border surrounding the text of the form, or make other similar nonsubstantive
changes. Contractors may also use HTML to make the form accessible. However, contractors
may NOT:

e Alter the content (i.e., text or wording) of the form;
e Alter the order of the content on the form; or
e Alter the form or make changes that diminish the general accessibility of the form.

b. On-site Verification of Contractors’ Invitations to Self-Identify. During an on-site review, COs
must request a sample of completed self-identification invitations to verify that the contractor
uses the OMB-approved form. COs also must review any memoranda, emails or other form of
communication that contractors use to invite employees and applicants to self-identify, or that
contractors use to discuss or encourage self-identification. In examining these documents, COs
must determine whether the contractor’s invitation to self-identify is completely voluntary, and
whether the contractor is following the required process to invite applicants at the pre-offer and
post-offer phases of the hiring process. In addition, COs must determine whether the contractor
extended this invitation to employees within the first year of being subject to Section 503 and at
least every five years thereafter, with a reminder notice at least once during the years between
employee invitations.

Recognizing that contractors may have different practices and information technology
capabilities, OFCCP permits a range of options for documenting compliance with the invitation
to self-disclose disability requirement.

e Paper Invitations. A contractor that invites voluntary self-identification of disability by
using paper copies of the OFCCP self-identification form must retain either the hard copies
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of the completed self-identification forms or electronic copies (e.g., pdf, scanned, etc.) of the
completed paper forms. The contractor must also retain any log, spreadsheet or database
that it may have developed to record the data from the self-identification forms.

e FElectronic Invitations. A contractor that electronically invites voluntary self-identification
of disability must either:

o Retain electronic copies (e.g., pdf, scanned, etc.) of the electronically completed self-
identification forms, as well as any log, spreadsheet or database it may have developed
to record the data from the self-identification forms;

o Retain hard copies of the electronically completed self-identification forms, as well as
any log, spreadsheet or database it may have developed to record the data from the self-
identification forms; or

o Retain a detailed log, spreadsheet or database of the data collected from each
electronically completed form, without copies of each individually completed form, if
the electronic system does not store completed forms. However, the contractor must
also be able to demonstrate how they delivered and/or displayed the voluntary invitation
to self-identify. This demonstration allows COs to verify that contractors met their
obligation to use the OMB-approved form.

Depending on the focus of the on-site review, COs may examine the application or personnel
file, or both, of each individual who self-identifies as having a disability; and review
employment data indicating whether the contractor hired these individuals and, if not, the reason
for nonselection. COs will also examine whether the individual requested a reasonable
accommodation for application or employment and, if so, review the appropriate
accommodation records to determine whether the contractor handled the accommodation
request appropriately. If the contractor denied an accommodation request, COs must determine
whether the denial was proper and whether, if needed, the contractor provided a suitable
alternative accommodation without undue delay. If any concerns are identified, COs will also
interview the affected applicants, employees and others, as appropriate.

2H03 DISABILITY-RELATED INQUIRIES, MEDICAL EXAMS, AND
CONFIDENTIALITY OF DISABILITY INFORMATION

a. Disability-Related Questions and Medical Examinations. Aside from disability inquiries
undertaken as a matter of affirmative action pursuant to federal, state, or local law, such as the
invitation for voluntary self-identification, Section 503 prohibits contractors from asking
applicants disability-related questions or questions that are likely to elicit information about a
disability prior to a conditional offer of employment. The law also prohibits contractors from
conducting or requiring medical examinations of applicants until after a conditional job offer is
made. Once the contractor makes a conditional job offer, the contractor may ask disability-
related questions and require medical examinations, regardless of whether they are related to the
job, as long as this is done for all entering employees in the same job. COs must determine
whether the contractor improperly made disability-related inquiries or inquiries likely to elicit
information about a disability on the job application itself or during the selection process, and
whether the contractor administered medical examinations prematurely. On-site, a CO must
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obtain a copy of the application and forms related to the application process. COs should also
ask whether the application process includes medical exams, at what stage the exams are used,
and how the exams are used.

Mandatory disability-related inquires and medical examinations of employees, such as return to
work exams and periodic physicals, are permissible only when, and to the extent that, they are
job-related and consistent with business necessity. The CO may ask the contractor whether,
under what circumstances, and how it uses exams to determine whether an employee is fit for
duty to return to work. The contractor may not use information obtained as a result of such a
lawful inquiry or exam in a way that discriminates on the basis of disability. Drug tests for the
illegal use of drugs are not medical exams.

b. Confidentiality Requirement. The contractor must keep any information about disability (other
than completed voluntary self-identification forms) or information related to medical exams in a
separate, confidential medical file and not with personnel or data analysis files.!?® However,
government officials investigating compliance with EEO laws may have access; the contractor
may inform supervisors and managers of necessary restrictions or needed reasonable
accommodations, and the contractor may inform first aid and safety personnel of any needs.
COs must make an assessment of acceptability of the contractor’s system for maintaining
confidentiality of medical information, including inspecting where the records are kept, who has
access to the records and why, and measures that ensure confidentiality of the records.

21 VEVRAA AAP AND ADDITIONAL REQUIREMENTS

As discussed in Chapter 1, contractors must prepare, maintain and update on an annual basis, an
AAP for protected veterans under VEVRAA. COs use the on-site review to investigate problem
areas they identified during the desk audit, to gather further information regarding the AAPs and
their implementation, and to learn more about the contractor’s employment activities and personnel
practices. To gather information related to the VEVRAA AAP obligations, COs must interview
contractor officials, employees and others, as appropriate. They must also identify and obtain
documentation that evidences the contractor’s compliance efforts. This information is recorded in
the SCER Parts B and C.

If the contractor opts to prepare a combined Section 503 and VEVRAA AAP, the CO must ensure
that the combined AAP includes all the elements required under each law. When reviewing a
combined AAP, COs should pay particular attention to the differences in the laws to ensure the
contractor’s combined AAP captures all the required elements.

For example, Section 503 requires an annual analysis of the contractor’s utilization of individuals
with disabilities and, where the contractor does not meet its goal, it must determine whether and
where there are barriers to equal employment and develop action-oriented programs to correct any
identified problem areas. VEVRAA, however, does not require a utilization analysis. It requires
contractors to establish an annual hiring benchmark by which they can measure their progress
toward achieving EEO for veterans. Under VEVRAA, there is not a requirement to identify

120 Self-identification information must be kept in a separate data analysis file. 41 CFR 60-741.42(¢).
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problem areas or develop action-oriented programs. As this example illustrates, even though there
is some overlap between Section 503 and VEVRAA AAPs, there are some stark differences that a
CO must consider when reviewing Section 503 and VEVRAA AAPs for compliance.

2100 VEVRAA AAP AND ITEMIZED LISTING DATA SUBMISSIONS

During the desk audit, COs examine the VEVRAA AAP and support data to ensure it includes the
required content, and determines whether the AAP and support data are acceptable. During the on-
site review, COs interview contractor officials and others regarding the development and
implementation of the AAP, and obtain documentation evidencing the same. COs record any
problems identified during the desk audit and any problems identified during the on-site review in
the SCER Parts B and C, as appropriate. COs must examine whether the contractor satisfied the
following elements that are required parts of VEVRAA AAP:

a. Equal Opportunity Policy Statement. COs must verify that the policy statement is clearly
posted on bulletin boards, and that the contractor has ensured that the notice is provided in a
form that is accessible and understandable to disabled veterans. COs must examine the policy
statement to determine if it is current, noting whether the person responsible for implementing
the AAP is named.'?!

b. Review of Personnel Processes. COs may need to ask several questions to confirm a
contractor’s review of personnel processes that include, but are not limited to:

e Does the contractor periodically review personnel processes to ensure that the qualifications
of protected veterans for jobs, training and promotion are fully considered, and that it relies
only on the portion of a protected veteran’s military record that is relevant to the
requirements of opportunity for which the veteran is being considered? How often is this
done?

e What procedures has the contractor designed to facilitate the periodic review?

e How does the contractor document its review of personnel processes and any actions it
takes? How is that review conducted and by whom?

e Have there been requests from disabled veterans to modify personnel practices as a
reasonable accommodation? How did the contractor respond to the requests?

COs must obtain and review all relevant documentation, including procedures, reports and
personnel files. COs must also must determine whether the contractor’s personnel processes
provide for the careful, thorough and systematic consideration of the job qualifications of
applicants and employees who are known to be protected veterans for job vacancies, either for
hire or promotion, and for all training opportunities.

c. Review of Physical and Mental Job Qualifications. The contractor is obligated to periodically
review the physical and mental qualifications of its jobs and to eliminate those qualifications
that tend to screen out qualified disabled veterans, and are not job-related and consistent with

121 See Chapter 1HOI.
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business necessity. The VEVRAA AAP must contain a schedule for this periodic review.
While on-site, the CO must request samples of any mental or physical job qualification
standards and interview individuals responsible for their periodic review.

To assess the contractor’s review of its physical and mental job qualifications, COs should
consider the following questions:

e  When did the contractor write or last update the job descriptions? Do the job descriptions
accurately reflect the duties of the job? Do the job descriptions require the employee or
applicant to perform duties in a specific way? If so, and those requirements tend to screen
out qualified disabled veterans, is there a business necessity for performing the duties in this
way, or are there alternative ways the duties can be satisfactorily performed?

e Are there job qualifications that would tend to screen out disabled veterans? For example,
an unassisted lifting requirement may screen out individuals with disabilities even though
employees are not required to lift unassisted. Are those job qualifications based on business
necessity? If not, are there alternative qualifications that the contractor can use?

e Are the contractor’s job qualifications based on business necessity? If not, are there
alternative qualifications that the contractor can use?

e Are there positions that do not have written job descriptions? If so, how does the contractor
identify and review job qualifications?

Provide Needed Reasonable Accommodation to Physical and Mental Limitations. Contractors
must provide needed reasonable accommodation to the known physical and mental limitations
of qualified disabled veterans unless the accommodation would cause an undue hardship.
Accommodations may include, but are not limited to:

e Modifying work places and making work places and other contractor facilities used by
employees accessible;

e Restructuring of nonessential functions of jobs;

e Allowing essential functions to be performed in a different way;
e Assigning nonessential functions of the job to other employees;

e Providing readers, sign language interpreters or assistive devices;

e Providing part-time work, flexible hours, or telework; and

Reassigning employees to a vacant position.

COs should inquire whether there is a process in place by which individuals can request needed
accommodations and how requests for accommodations are processed. COs must also
determine whether officials responsible for implementing the accommodation obligation are
appropriately trained to address requests for accommodation. COs must also review the
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contractor’s accommodation request records that were not already reviewed at the desk audit to
assess whether the contractor responds to requests promptly and appropriately. All
accommodations made by the contractor must be effective. Generally, this means the contractor
must provide the person who needs the accommodation the ability to perform essential job
duties. In the case of an applicant, reasonable accommodation could include, for example,
providing an alternate means for applying and being considered for employment other than an
online application system. If requests for accommodation were denied, COs must obtain
documentation reflecting these decisions and the basis for the decisions to ensure that the
denials were proper.

Develop and Implement Procedures to Prevent Harassment. COs must confirm that the
contractor developed and implemented procedures to ensure that employees are not harassed
because of their status as a protected veteran. COs request a copy of these procedures, interview
the official responsible for implementation, and review reports or internal investigations of alleged
harassment based on protected veteran status and the contractor’s response.

Disseminate EEO Policy Externally and Perform Outreach and Positive Recruitment. While
on-site, COs must request documentation showing that subcontractors were notified in writing
of the contractor’s affirmative action policy, requesting appropriate action on the part of the
subcontractors. Additionally, COs must verify during the on-site review that the contractor
engaged in appropriate outreach and positive recruitment activities, evaluated the effectiveness
of each outreach or recruitment activity, and assessed the total effectiveness of all of its efforts
combined. While on-site, the CO must request documentation for all the contractor’s outreach
activities and assessments for the three years prior to the AAP year, as well as any
documentation of efforts during and after the AAP year. If the documentation and assessments
show that the contractor’s efforts were not effective, the CO must determine whether the
contractor has implemented alternative efforts to identify qualified protected veterans.'?> COs
may also refer contractors to OFCCP’s ERRD or other community resource databases that could
serve as a recruitment resource.

Disseminate EEO Policy Internally. The AAP should clearly describe the methods the
contractor used to disseminate its EEO policy internally. During the on-site review, COs must
verify that the contractor actually implemented the required measures in 41 CFR 60-
300.44(g)(2), and investigate whether the contractor additionally disseminated the policy in
other ways, such as those suggested in 41 CFR 60-300.44(g)(3). They must also obtain
documentation and verify through interviews that the internal dissemination activities identified
in the AAP occurred.

Design and Implement an Audit and Reporting System. COs must confirm that the contractor
has an audit and reporting system that, among other requirements, measures the overall
effectiveness of its AAP.!23 To do this, the CO must request documentation of the contractor’s
actions to implement the audit and reporting system, as described in the AAP. COs should
obtain documentation of past audit(s), any remedial actions taken and their effectiveness. The
COs may conduct interviews with responsible officials and employees.

122 For examples of outreach and recruitment activities, see 41 CFR 60-300.44(f)(2).
'2 41 CFR 60-300.44(h).
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i. Designate an Official to Implement the AAP. While on-site, COs may seek an interview with the
official named in the AAP to determine their specific responsibilities and the authority assigned to
that individual, and how the official assesses the implementation of the AAP. COs must obtain
documentation, such as a copy of the individual’s position description, copies of reports the
individual has prepared, and supporting documentation for any assessments the official conducted.

j.  Train Personnel to Ensure that the Contractor Implements EEO and AAP Commitments. COs
must interview contractor staff, managers and officials to confirm that the contractor’s
personnel involved in the recruitment, screening, selection, promotion, discipline and related
processes have been trained to ensure that the commitments in the AAP are implemented.
Questions relevant to this determination include:

e Does the contractor provide training to personnel? What type of training does the contractor
provide? When, how frequently and by whom is this training provided?

e What are the trainer’s qualifications?
e Did the trainer use training materials? What were they?
If the trainer used written training materials, the CO must request a copy.

k. Analyze Data Collected on Applicants and Hires Who ldentified as Protected Veterans. If,
during the desk audit or on-site review, COs identify problems related to the contractor’s
VEVRAA affirmative action obligations, COs must request the total number of applicants and
hires for all jobs, total number of applicants and hires who are known protected veterans, total
number of job openings and total number of jobs filled, going back three years from the
beginning of the contractor’s current AAP year.'”* For a contractor that is six months or more
into the current AAP year, COs may also request the contractor’s records from the beginning of
the current AAP year so that the CO can calculate the totals of applicants, hires, job openings
and jobs filled. In some instances, the contractor may have already computed the totals. These
requests must also be made to verify accuracy if COs detect data integrity problems at the desk
audit or during the on-site review.

COs may use these data to inform their determinations on the effectiveness of the contractor’s
outreach and positive recruitment activities, and whether the contractor’s personnel processes
allow for the careful, systematic and thorough consideration of the job qualifications of
qualified protected veterans. Some relevant questions might include:

e How does the contractor use the totals of applicants, hires, job openings and jobs filled as a
criterion when determining the effectiveness of its outreach efforts?

o If the totality of its outreach efforts were not effective in identifying and recruiting protected
veterans, what alternative efforts did the contractor implement (see examples at 41 CFR 60-
300.44(1)(2))?

124 41 CFR 60-300.44(k).
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e Does the data indicate any potential problem with the personnel processes utilized by the
contractor when considering job qualifications of applicants and employees who are known
protected veterans for job vacancies filled either by hiring or promotion?

. Verifying the VEVRAA Hiring Benchmark. The VEVRAA regulations require contractors to
establish a hiring benchmark every year to use for measuring their progress toward achieving
EEO for protected veterans. Contractors must use one of two methods to establish their
benchmarks. Contractors may choose to establish a benchmark equal to the national percentage
of veterans in the civilian labor force, which is published and annually updated on OFCCP’s
website. Alternatively, contractors may establish their own benchmarks by taking into account
certain data from the BLS and VETS/ETA that is also published on the OFCCP website, as well
as other factors that reflect the contractor’s own data and unique hiring circumstances.'?

During the on-site review, COs must request the data and methodology used by the contractor to
set its benchmark during the on-site review if the contractor sets its own hiring benchmark instead
of using the benchmark provided by OFCCP. COs will use the underlying data to verify the
contractor’s hiring benchmark, if this verification was not completed during the desk audit.

2101 AVAILABILITY OF AAP FOR INSPECTION

COs must confirm that the contractor posted a notice, available to both employees and applicants
for employment, stating that the VEVRAA AAP is available to any employee or applicant for
employment to inspect, upon request. When the contractor conducts personnel-related business
through the Internet, such as recruiting and disseminating employment notices, COs should strongly
encourage the contractor to post the AAP notice electronically. The notice must include the
location and hours during which the AAP may be obtained. An example of possible acceptable
language is, “The AAP is available in the personnel office during regular business hours.”
Confidential information or information that would allow for the identification of protected veterans
must not be made available for inspection as part of the VEVRAA AAP.!?¢

2102 INVITATION TO SELF-IDENTIFY AS A PROTECTED VETERAN

Contractors must offer each applicant the opportunity to self-identify as a protected veteran under
VEVRAA at both the pre-offer and post-offer phases of the hiring process.'?” This data on
applicants will be used by contractors to perform other components in their AAPs, such as the
annual assessment of the effectiveness of outreach and positive recruitment efforts. The
information is also used by the contractor to complete the annual VETS-4212 form. Contractors are
required to keep all information on self-identification confidential.!?®

COs must confirm that the invitation for applicants to self-identify as protected veterans under
VEVRAA is voluntary. The contractor must not use an applicant’s refusal to self-identify to subject
the applicant to any adverse treatment.

1

N

5 41 CFR 60-300.45.

126 41 CFR 60-300.41.

127 See 41 CFR 300.42 (a-b).
128 See 41 CFR 300.42 (e).

I
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Unlike Section 503, contractors do not have a requirement to invite employees to self-identify under
VEVRAA. Also, the VEVRAA regulations do not mandate that contractors use a prescribed form
for self-identification purposes. Even though there is not a mandated form, invitations to identify as
a protected veteran must contain the following components:

e A statement that the company is a federal contractor required to take affirmative action to
employ and advance in employment protected veterans pursuant to VEVRAA;

e A summary of the relevant portions of VEVRAA and the contractor’s AAP;
e A statement that the information is being requested on a voluntary basis;
e A statement that the information will be kept confidential;

e A statement that refusal to provide the information will not subject the applicant to adverse
treatment; and

e A statement that the information will not be used in a manner inconsistent with VEVRAA.

An acceptable form for the invitation to self-identify is provided in the regulations and contractors
may opt to use it.!?’

During an on-site review, COs must request a copy of the invitation used by contractors if it was not
provided in the AAP, as well as request a sample of completed self-identification invitations. COs
also must review any communication that contractors use to invite self-identification. In examining
these documents, COs must determine whether the contractor’s invitation to self-identify is
completely voluntary, and whether the contractor is following the required process to invite
applicants to self-identify at the pre-offer and post-offer phases of the hiring process.

Depending on the scope of the on-site review, COs may examine the application or personnel file, or
both, of each individual in the sample of completed self-identification invitations. For disabled
veterans, this examination would include ensuring that the self-identification information is kept
separately from personnel and medical files. COs may also review employment data indicating
whether the contractor hired these individuals and, if not, the reason for nonselection. COs will also
examine whether the individual requested a reasonable accommodation for application or
employment as a disabled veteran and, if so, review the appropriate accommodation records to
determine whether the contractor handled the accommodation request appropriately. If the contractor
denied an accommodation request, COs must determine whether the denial was proper and whether, if
needed, the contractor provided a suitable alternative accommodation without undue delay. If any
concerns are identified, COs will also interview the affected applicants, employees and others, as
appropriate.

VEVRAA has the same restrictions on disability-related inquiries and medical examinations as
Section 503 explained earlier in FCCM Chapter 2HO03.

129 See Appendix B to Part 60-300 — Sample Invitation to Self-Identify.
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2J  RELIGION AND NATIONAL ORIGIN REQUIREMENTS

COs must include assessment of the contractor’s compliance with the Guidelines on Discrimination
Because of Religion or National Origin as a part of the on-site review.!*° Although the Executive
Order AAP does not require that the contractor include a reference to these guidelines, the contractor
must still comply with them. COs must examine the contractor’s policy statement to ensure that it
references the contractor’s obligation to provide EEO without regard to religion and national origin.
COs must also interview contractor officials and employees regarding implementation of the policy,
including the provision of accommodation for religious observances and practices. COs include this
information obtained during the on-site review in the SCER in Part C.

2J00 CONTRACTOR POLICY AND IMPLEMENTATION

A contractor must review its employment practices to determine whether individuals receive fair
consideration for job opportunities without regard to religion or national origin. COs must ask the
contractor whether it conducted a review of its employment practices for this purpose and, if so,
when, how and whether it documented the review. If the contractor undertook a review, the CO
must verify the results and the sufficiency of any corrective actions that the contractor implemented.
In making this assessment, the CO will keep in mind that the scope of the contractor’s efforts
depends on a review of all circumstances, including the nature and extent of any problem areas, as
well as the size and resources of the contractor. COs must take into consideration that contractors
are not required to collect data on applicants’ and employees’ religious affiliation or national origin.
Therefore, a contractor’s self-analysis will not use employment records to identify employees’
religious affiliations or national origins. If the contractor did not conduct a review, the contractor
must take corrective action.

COs must verify that the contractor communicated the nondiscrimination policy to contractor
officials, human resources personnel, employees and applicants, and that procedures implementing
the policy are in place. A CO will also verify that the contractor has participated in recruitment and
outreach efforts. A CO will review employment policies regarding nondiscrimination based on
religion and national origin, and the provision of religious accommodations. During interviews
with contractor officials, employees and applicants, a CO will ask about requests for religious
accommodations and how the contractor responded to these requests. COs must obtain
documentation regarding recruitment and outreach, and other affirmative action efforts.

2J01 RELIGIOUS ACCOMMODATION

The contractor has a duty to conduct affirmative action and ensure nondiscrimination on the basis of
religion.*! As part of this duty described in 41 CFR 60-50.3, the contractor must accommodate the
religious observances and practices of its employees and prospective employees unless it can
demonstrate that it cannot reasonably accommodate a religious observance or practice without

13041 CFR Part 60-50.
131 Executive Order 11246, Section 202(1); 41 CFR 60-50.1
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undue hardship on its business. In determining the extent of the contractor’s obligation to provide
reasonable accommodations on religious grounds, COs must consider:

e Business necessity;
¢ Financial costs and expenses; and

e Resulting personnel problems.

In addition, other factors that COs may consider include:
o the type of workplace;
o the nature of the employee’s duties;

o the identifiable cost of the accommodation in relation to the size and operating costs of the
employer; and

e the number of employees who will in fact need a particular accommodation.'3?

The agency follows Title VII legal principles on religious accommodations to ensure
nondiscrimination on the basis of religion. In general, accommodation requests must be granted
where reasonable, and may only be denied where there is an objective undue hardship. Also, the
contractor has a corresponding affirmative obligation to employ individuals without regard to
religion, which includes having a functional and accessible religious accommodations process as
well as “reasonable internal procedures to insure that the employer's obligation to provide equal
employment opportunity without regard to religion or national origin is being fully implemented.”!*?

COs must ask the contractor whether and how it has made accommodation to the religious
observances and practices of its employees and prospective employees, including whether the
contractor has denied any religious accommodation requests. If so, the CO will seek documentation
and verification of the reasons for denial and ensure that they were proper. In reviewing employee
files, COs must be alert for any pattern of discipline or terminations based on refusal to work on
certain days based on religious observances. If the contractor reports that no requests were made,
COs must review procedures available for evaluating such requests.

In assessing whether the contractor has improperly denied a religious accommodation request, COs
should bear the following considerations in mind. First, whether or not an accommodation is
reasonable hinges on whether the accommodation offered by the contractor actually and fully
eliminates the conflict between an employment requirement and the employee’s religious belief or
practice. Accommodations offered by the contractor that only partially eliminate or lessen a conflict,

132 ywww.eeoc.gov/laws/euidance/section-12-religious-discrimination# finref144

13341 CFR 60-50.2.
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or that merely have the potential to eliminate it, are not reasonable unless a more complete
accommodation would impose an undue hardship on the contractor.

Second, an undue hardship can only be demonstrated by specific, concrete, clearly ascertainable
impositions on the contractor’s operations. Hypothetical or speculative costs and burdens, where the
harm to the contractor is indeterminate, do not constitute undue hardships. Put another way, an undue
hardship should be immediately present or likely to occur, and impose actual costs on the contractor
or create an actual disruption of work. An anticipated cost or burden, including one posited by
multiplying an actual burden or cost created by an accommodation by the number of employees who
might seek a similar accommodation, does not rise to the level of an undue hardship. Likewise,
accommodation requests that do not impose actual costs on the contractor typically do not cause an
undue hardship.

Finally, whether a given accommodation would impose an undue hardship on the contractor must be
assessed in light of what, if any, mitigating steps the contractor can reasonably be expected to take to
lessen the cost or burden incurred as a result of the accommodation. If an employee’s proposed
accommodation would pose an undue hardship, the contractor must proactively consider possible
alternative accommodations.

2J02 POTENTIAL HARASSMENT AND DISCRIMINATION

While conducting interviews and review of records, COs may obtain information regarding potential
harassment or discrimination based on religion or national origin, or both. Like harassment based on
race, sex, sexual orientation, gender identity, disability, or veteran status, harassment based on
religion or national origin may take a number of forms. Examples include name calling, negative
treatment, or derogatory speech directed at individuals of a specific religion or national origin. If'a
CO obtains information about potential harassment or discrimination, the CO must investigate further
to determine whether the:

e Discrimination occurred in the past or is ongoing;
e Contractor knew or should have known of the discrimination;
e Contractor has internal discrimination and harassment complaint procedures in place;

e Contractor’s internal discrimination and harassment complaint procedures are known to the
employees; and

e Contractor has done anything to address the problem.

Additional information regarding harassment and hostile environment on the bases of race, color,
religion, sex, sexual orientation, gender identity, national origin, disability or veteran status is
discussed in Chapter 6, Complaint Investigation.
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Additionally, if the CO finds indicators of disparate treatment or disparate impact'**, or both, the
CO must fully investigate the issue. The CO must obtain copies of any documents reflecting
these concerns or indicating how the contractor dealt with the concern. The CO must also
interview people knowledgeable about the matter. If the investigation identifies issues specific to
religious or national origin discrimination that the Guidelines on Discrimination Because of
Religion or National Origin do not address, the CO must follow Title VII principles in
determining whether a violation may have occurred.

2J03 COMMUNITY CONTACTS

As part of the on-site review, COs may identify organizations representing the interests of various
nationalities and religious groups located in the labor area serving the contractor’s facility. COs
may find it useful to contact such groups for information about possible employment problems
experienced by their members who have applied for employment with the contractor.

2K COMPLIANCE WITH SEX DISCRIMINATION REGULATIONS

It is unlawful for a contractor to discriminate against any employee or applicant for employment
because of sex.!*> The term sex includes, but is not limited to, pregnancy, childbirth, or related
medical conditions; gender identity;'3® transgender status; and sex stereotyping.'*” In general, the
contractor may not make any distinction based on sex in recruitment, hiring, firing, promotion,
compensation, hours, job assignments, training, benefits or other terms, conditions or privileges of
employment.'*8

Discrimination on the basis of sex may occur, for example, when the contractor makes a distinction
between married and unmarried persons that is not applied equally to men and women, or denies
women with children an employment opportunity that is available to men with children. Other
examples'® of unlawful disparate treatment include:

e Steering women into lower-paying or less desirable jobs on the basis of sex;
e Maintaining seniority lines on the basis of sex; or

¢ Distinguishing on the basis of sex in apprenticeship or other formal or informal training
programs.

134 Definitions for these terms are included in the Key Words and Phrases section of the Manual.

135 www.eeoc.gov/laws/guidance/section-12-religious-discrimination# finrefl44

13641 CFR 60-50.2.

13741 CFR 60-20.2(a).

138 41 CFR 60-20.2(b). The exception is where sex is a bona fide occupational qualification reasonably necessary to
the normal operation of a contractor’s particular business or enterprise. See Section 2KO01.

For a longer list of examples of unlawful sex-based disparate treatment, see 41 CFR 60-20.2(b).

139
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Employment policies or practices that have an adverse impact on the basis of sex, and are not job-
related and consistent with business necessity, also violate Executive Order 11246. Some policies
or practices that exemplify such unlawful disparate impact on the basis of sex include:'*

e Relying on recruitment or promotion methods, such as “word-of-mouth” recruitment or “tap-
on-the-shoulder” promotion, that have an adverse impact on women where the contractor
cannot establish that they are job-related and consistent with business necessity; or

e Height and/or weight restrictions that are not necessary to the performance of the job and
that negatively impact women substantially more than men.

2K00 DISCRIMINATION ON THE BASIS OF PREGNANCY

COs are also reminded that discrimination on the basis of pregnancy, childbirth, or related medical
condition, including childbearing capacity, is a form of unlawful sex discrimination.!*! A few
examples of unlawful pregnancy discrimination are:

e Refusing to hire pregnant women or women of childbearing capacity, or subjecting these
women to adverse employment treatment because of their pregnancy or their capacity to
bear children;

o Firing female employees or requiring them to go on leave because they become pregnant or
have a child;

e Limiting pregnant women’s job duties based solely on the fact that they are pregnant, or
requiring a doctor’s note in order for a pregnant woman to continue working;

e Providing employees with health insurance that does not cover hospitalization and other
medical costs for pregnancy, childbirth, and related medical conditions to the same extent
that hospitalization and other medical costs are covered for other medical conditions; and

e Denying alternative job assignments, modified duties, or other accommodations to an
employee who is temporarily unable to perform some of her job duties because of
pregnancy, childbirth, or related medical conditions when:

o Such assignments, modifications, or other accommodations are provided to other
employees whose abilities or inabilities to perform some of their job duties are similarly
affected;

o The denial of the accommodations imposes a significant burden on employees affected
by pregnancy, childbirth or related medical conditions; and

o The contractor’s asserted reason for denying accommodations to the worker does not
justify that burden.

140 41 CFR 60-20.2(c).
14141 CFR 60-20.5.
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2K01 REVIEW OF CONTRACTOR POLICIES AND IMPLEMENTATION

When conducting an on-site review, COs must request copies of the contractor’s policies covered
by 41 CFR Part 60-20 and examine whether the contractor implemented its employment activities
and decisions in a manner consistent with Part 60-20. COs must interview contractor officials and
employees regarding the implementation of the contractor’s policies, and investigate for any
evidence of sexual harassment or other types of discrimination based on sex. The CO must include
information obtained during the on-site review in the SCER in Part C.

The discussion below addresses six of the areas for which COs must review the contractor’s
policies: conditions of employment, distinctions based on sex stereotypes (e.g., caregiving
responsibilities), bona fide occupational qualifications (BFOQs), employment exclusions,
compensation discrimination and employment advertising.

a. Conditions of Employment. COs must examine whether contractor policies make prohibited
distinctions in conditions of employment based on sex, including on the basis of pregnancy,
childbirth or related medical conditions, or on the basis of sex-based stereotypes. Examples of
such unlawful disparate treatment include steering women into less desirable jobs on the basis
of sex and maintaining seniority lists on the basis of sex. Contractors also must not make
employment decisions based on stereotypes about how males and females are “supposed” to
look, speak or act. Such employment decisions are a form of sex discrimination prohibited by
Executive Order 11246, as amended. For example, a contractor must not deny opportunities to
women with children based on the sex-stereotyped belief that women with children should not
or will not work long hours. In addition, COs must examine whether the contractor’s facially
neutral policies and practices have an adverse impact on the basis of sex and, if they do, whether
they are job-related and consistent with business necessity. For example, it is unlawful sex
discrimination to impose height or weight qualifications that are not necessary to the
performance of the job and that negatively impact women substantially more than men.

COs must also examine written policies and conduct interviews with contractor staff and
employees regarding the implementation of policies and practices to identify whether
distinctions between married and unmarried people apply equally to both sexes, including
distinctions between single parents and married parents based on sex. Even if the policies are
facially neutral, COs must examine whether such policies have an adverse impact on the basis
of sex and, if they do, whether those policies are job-related and consistent with business
necessity.

b. Distinctions Based on Sex-Based Stereotyping.'** As noted above, differential treatment for an
employment-related purpose based on sex-based stereotypes is a violation of Executive Order
11246. COs must assess contractor policies and practices to ensure that sex-based stereotypes are
not written into the policies. For example, it is prohibited to deny fathers access to family-friendly
policies like workplace flexibility that employers provide to mothers, based on stereotypes about
fathers’ roles in caregiving. Similarly, it is prohibited to deny opportunities to mothers based on
the sex-stereotyped belief that women with children should not or will not work long hours.

14241 CFR 60-20.7.
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¢. BFOQs. Contractors may not hire or employ individuals on the basis of sex unless sex is a
BFOQ reasonably necessary to the normal operation of the contractor’s particular business or
enterprise.'* As a part of most on-site reviews, COs examine job qualifications as stated by the
contractor. Under Title VII, sex has been found to be a BFOQ in extremely rare instances.
Among them are:

o Authenticity. Jobs involving a need for authenticity or genuineness, such as actors or models.

e Personal Privacy. Jobs where the performance of essential job elements would entail
substantial invasion of personal privacy (e.g., a permanent restroom attendant). This is limited
to situations where the normal operation of the contractor’s business depends on the employee
being the same sex as its employees or customers and there is no other way to ensure privacy.
This is different from customer preference. For example, a contractor cannot refuse to hire
female salespeople in the belief that male customers will not accept them.

d. Employment Exclusions.

e Hazardous Jobs. Contractors may not exclude women from jobs they may believe are
dangerous or unsuitable for women to perform unless sex is a BFOQ.

e Reproductive Hazards. OFCCP follows Title VII principles when determining whether a
policy excluding women from a job because of a concern about reproductive hazards is
discriminatory. If a question relating to reproductive hazards arises during a compliance
evaluation, COs must discuss the issue with their supervisors.

e. Compensation Discrimination. COs must examine possible compensation discrimination
issues. Compensation discrimination encompasses discrimination regarding salary, wages,
overtime pay, shift differentials, bonuses, commissions, vacation and holiday pay, allowances,
insurance and other benefits, stock options and awards, profit sharing, and retirement.
Contractors may not make distinctions in compensation or access to earnings opportunities or
better paying job opportunities based on sex. Contractors also may not implement
compensation practices that have an adverse impact on the basis of sex and are not shown to be
job-related and consistent with business necessity. Whether because of the desk audit analysis
of compensation data or a focused review of compensation practices, if COs identify areas for
investigation, they must gather additional information and conduct interviews regarding the
contractor’s compensation policies and practices. Section 2E03 has additional information on
compensation.

f. Employment Advertising. COs must examine the contractor’s advertisements in newspapers,
online and in other media. The advertisements must not recruit or advertise for individuals for
certain jobs on the basis of sex. Use of sex-specific terms for jobs (such as “linemen”) is
suspect but is not automatically a violation of Executive Order 11246. Where sex-specific
language is used in conjunction with prominent language that clearly indicates the contractor’s
intent to invite applications without regard to applicants’ sex, COs should not find a violation.

14341 CFR 60-20.3.
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2K02 LEAVE AND FRINGE BENEFITS

During the on-site review, COs gather information and conduct interviews to determine whether the
contractor discriminates on the basis of sex in the provision of leave and fringe benefits in violation
of OFCCP’s regulations at 41 CFR Part 60-20. COs should also be familiar with the FMLA,
discussed below, as well as understand how the application of policies or the absence of policies
may result in discrimination and harassment.

a.

FMLA. The FMLA was enacted in 1993.!% In part, the purpose of FMLA is to address the
needs of families and caregivers as affected by the demands of the workplace, specifically
addressing leave issues. OFCCP and the Department’s WHD, which enforces FMLA, entered
into an MOU.'#> Under this MOU, OFCCP incorporates an FMLA inspection into its
compliance evaluation and complaint investigation procedures, as discussed below.

Family Leave and Pregnancy and Disability Leave. The CO will examine the contractor’s
policy regarding leave in light of the prohibition of discrimination based on sex, including
pregnancy and FMLA.

e Family Leave Required under the FMLA. During the course of a routine compliance
evaluation or complaint investigation, the CO will determine whether the FMLA notice is
posted and whether written guidance about the provisions of FMLA is provided in
accordance with 29 CFR 825.300. Incidents of suspected noncompliance with these
provisions are referred to WHD. In addition, the CO may examine the application or use of
these policies by the contractor for any adverse treatment of, or adverse impact on, any
specific group protected by OFCCP’s legal authorities. This is distinct from enforcing
violations of family leave requirements.

The FMLA requires employers of 50 or more employees to provide up to 12 weeks of unpaid,
job-protected leave for qualified workers for a worker’s pregnancy or own serious health
condition, or when a worker becomes a new parent. Covered employers are also required to
provide FMLA leave to employees caring for a covered family member with a serious health
condition (e.g., a mother caring for a child with cancer). Additionally, various states have
their own family and medical leave laws that may provide additional leave or additional
coverage.

e Pregnancy Disability Leave. The CO must examine whether the contractor has a sick leave
or disability leave policy (written or unwritten), and leave for conditions associated with
childbirth.!*® The CO must also examine whether the contractor’s leave policy, or lack
thereof, has an adverse impact on employees of one sex and is not justified by business
necessity. These requirements apply regardless of whether the contractor is a covered
contractor under the FMLA or whether the employee qualifies for FMLA leave.

144
145
146

Family and Medical Leave Act, Pub. L. 103-3 (29 U.S.C. chapter 28).

The MOU between OFCCP and WHD was signed in September 1993.

“Leave” as used here includes but is not limited to eligibility for leave, duration of leave, accrual of seniority and
reinstatement rights.
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c. Fringe Benefits. OFCCP’s regulations state that it is unlawful for a contractor to discriminate
on the basis of sex with regard to fringe benefits. The term “fringe benefits” is defined in 41
CFR 60-20.6 as including medical, hospital, accident, life insurance and retirement benefits;
profit-sharing and bonus plans; leave; and other terms, conditions and privileges of
employment. The greater cost of providing a fringe benefit to members of one sex is not a
defense to a contractor’s failure to provide benefits equally to members of both sexes. COs
must, therefore, obtain information to determine whether a contractor is providing equal
employee benefits for men and women, regardless of cost.

2K03 SEXUAL HARASSMENT

Sexual harassment, as well as harassment based on race, color, religion, sexual orientation, gender
identity or national origin, is a violation of the nondiscrimination provisions of Executive Order
11246. During the on-site review, COs must be alert for any indications of sexual harassment.'*’
OFCCP follows Title VII principles when determining whether sexual harassment has occurred.
Unwelcome sexual advances, requests for sexual favors, offensive remarks about a person’s sex, and
other verbal or physical conduct of a sexual nature constitute sexual harassment when:

e Submission to such conduct is made either explicitly or implicitly a term or condition of an
individual’s employment;

e Submission to or rejection of such conduct by an individual is used as the basis for
employment decisions affecting the individual; or

e Such conduct has the purpose or effect of unreasonably interfering with an individual’s
work performance or creating an intimidating, hostile, or offensive working environment.'*3

2.  EQUAL OPPORTUNITY CLAUSES AND OTHER REQUIREMENTS

Contractors have an obligation to meet certain requirements in the equal opportunity contract
clauses pertinent to each OFCCP-enforced law, such as notices and postings requirements. Some of
these requirements are extremely important and crucial to ensuring that contractors meet EEO
obligations and that failure to meet these obligations does not result in discrimination. Additionally,
the contractor may have posting and other requirements under Executive Order 13496.

While COs may have adequately confirmed some of these requirements during the desk audit, they
verify all the requirements during the on-site review. COs can provide compliance assistance to the
contractor at any time during the review process in order to expedite resolution of identified
problems. However, the contractor’s failure to comply with an equal opportunity clause or other
regulatory requirement constitutes a violation.

147 See 41 CFR 60-20.8.

148 41 CFR 60-20.8(a). Harassment based on sex also includes harassment based on pregnancy, childbirth or related
medical conditions; and harassment that is not sexual in nature but that is because of sex or sex-based stereotypes.
41 CFR 60-20.8(b).
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If the contractor asserts that it has fully corrected all identified problems, COs must seek to confirm
this assertion. For example, if a required posting under Executive Order 11246 or Executive Order
13496 was missing and the contractor agreed to correct this problem, the CO must conduct a visual
inspection to determine that the required posting is now present. The CO must include any other
outstanding technical violations in the NOV.!#

2L00 EQUAL OPPORTUNITY CLAUSES AND OTHER REQUIREMENTS OF
EXECUTIVE ORDER 11246, VEVRAA AND SECTION 503

In addition to requiring that covered contractors not discriminate against, and take affirmative
action on behalf of, covered group members, the laws enforced by OFCCP contain a number of
other requirements that COs must verify the contractor has met. COs must inspect the appropriate
contractor records and obtain copies of them, as needed. COs must record their observations and
whether the requirements were met in the SCER in Part C.

a. Requirements Applicable to Executive Order 11246, Section 503 and VEVRAA.

e Contractors must advise subcontractors, including vendors who are subcontractors, of their
obligation to comply with nondiscrimination obligations and develop an AAP if they meet
coverage thresholds by including the equal opportunity clause in all covered contracts and
subcontracts (including purchase orders). The clause may be included by reference under
Executive Order 11246. Under Section 503 and VEVRAA, the clause shall be made a part
of the contract by citation to 41 CFR 60-741.5(a) and 41 CFR 60-300.5(a), respectively, and
inclusion of specific language, in bold text, after the citations.!>® Contractors may combine
all of their required equal opportunity clauses into a single “incorporation by reference”
clause, provided that the entire combined clause is set in bold text and the prescribed content
of the veteran and disability equal opportunity “incorporation by reference” clauses is
preserved. The following example provides one illustration of how this might be done for a
supply and service contractor:

o This contractor and subcontractor shall abide by the requirements of 41 CFR 60-
1.4(a), 60-300.5(a) and 60-741.5(a). These regulations prohibit discrimination against
qualified individuals based on their status as protected veterans or individuals with
disabilities, and prohibit discrimination against all individuals based on their race,
color, religion, sex, sexual orientation, gender identity, national origin, and for
inquiring about, discussing or disclosing compensation. Moreover, these regulations
require that covered prime contractors and subcontractors take affirmative action to
employ and advance in employment individuals without regard to race, color,
religion, sex, sexual orientation, gender identity, national origin, disability or veteran
status.

149 See Chapter 8 — Resolution of Noncompliance.
130 See 41 CFR 60-300.5(d) and 41 CFR 741.5(d) for the specific required language under the implementing
regulations for VEVRAA and Section 503.
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In the absence of the clause in covered documents, it is applicable by operation of law. COs
must question contractor officials as to how and when such notification occurs, and must
review a sampling of subcontracts to determine whether they include the required clause.

e Contractors must post notice of their EEO and affirmative action obligations in conspicuous
places, available and accessible to both employees and applicants for employment whether by
physical or electronic posting. “EEO is the Law” posters (and required supplements) should
be in break rooms, common areas for employees and areas frequented by applicants for
employment. COs must conduct a visual inspection to confirm the required posting. Until the
“EEO is the Law Poster” is updated to reflect all of OFCCP’s protected bases, COs must
inspect the contractor’s premises to ensure the “EEO is the Law” poster supplement is also
displayed. The most current versions of the “EEO is the Law” poster and supplement are
available at http://www.dol.gov/ofccp/regs/compliance/posters/ofccpost.htm (last checked
September 9, 2019).

e Contractors must inform any labor unions or worker representative organizations with
which they have a collective bargaining agreement or other agreement of the contractor’s
EEO and affirmative action commitments under the regulations. COs must obtain
documentation that indicates the contractor provided this notice and will confirm receipt
of notice with union representatives.

e Advertisements and solicitations for employment must state that the contractor will consider
all qualified applicants, regardless of the protected bases. For contractors only covered by
Executive Order 11246, it is acceptable to use the phrase “Equal Opportunity Employer” or
list out all the bases. However, for those covered by Section 503 or VEVRAA, the tagline
should at a minimum state “disability” and “vet.” For example, a contractor could satisfy all
three laws by stating in job solicitations that “all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, sexual orientation,
gender identity, national origin, disability, or status as a protected veteran.” It could also use
the abbreviation “Equal Opportunity Employer — vets, disability” on its job advertisement
taglines. COs will review a sample of such advertisements and solicitations during the on-
site review.

e Contractors must develop and maintain an AAP for each establishment, making them
available for inspection as required by the regulations. COs must confirm that the contractor
is meeting this obligation.

b. Requirements Applicable Only to Executive Order 11246.

e Contractors must notify subcontractors, including vendors who are subcontractors, of
their obligation to file an EEO-1 Report annually. COs must confirm that the contractor
met this obligation.

e Contractors must disseminate the Pay Transparency Nondiscrimination Provision to
employees and applicants for employment. COs must review the contractor’s employee
manual or handbook to determine whether the Pay Transparency Nondiscrimination
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Provision is included.’”® COs must also determine whether the contractor has disseminated
the provision either by electronic posting or by posting hard copies of the provision in
conspicuous places available to employees and applicants.'*? This provision provides
applicants and employees notice that the employer will not discriminate against them for
inquiring about, discussing or disclosing their pay or, in certain circumstances, the pay of
their co-workers. Because OFCCP believes that uniform use of the nondiscrimination
provision is necessary to ensure consistency and clarity in the information provided to
applicants and employees, contractors must, at a minimum, use the language provided in the
provision at https://www.dol.gov/ofccp/PayTransparencyNondiscrimination.html to satisfy
both dissemination requirements. Nothing limits a contractor from providing additional
information to their employees about their rights and obligations.

Requirements Applicable Only to VEVRAA.

e VETS-4212 Report. The contractor is required to submit a VETS-4212 Report to the DOL’s
VETS annually. The report includes the numbers of protected veterans in the contractor’s
workforce by job category and hiring location. Contractors must also collect data indicating
the total number of employees and covered veterans hired during the reporting period. COs
must confirm that the contractor has filed the VETS-4212 Report for the evaluation
period.'>* If the contractor did not file the VETS 4212 Report, COs will indicate in the
CMS that it wasn’t filed. Though OFCCP does not cite contractors for failure to file a
VETS-4212 Report, OFCCP reports nonfilers to VETS.

e  Mandatory Job Listing. When a company becomes a federal contractor subject to VEVRAA,
it must advise the ESDS in each state where the company has establishments that the company
is a federal contractor and that it desires priority referrals of protected veterans for job
openings within the state.'** Contractors must also include the contact information for the job
listings that they send to the ESDS.!>® The contractor must also immediately list all
employment openings which exist at the time of the execution of the federal contract with the
appropriate ESDS where the opening exists, and provide the name and location of each hiring
location and the contact information for the contractor official responsible for hiring at each
location.!*® In providing the listing of employment openings, contractors must provide the
listing information in a manner and format permitted by the delivery system, so that it can
access and use the information to make the job listings available to job seekers. The form and
format used by employment service delivery systems can vary from state to state. However,
using the appropriate form and format helps increase the likelihood that the job listing will
actually be posted by the ESDS. Doing so also allows the services to provide priority referral
of veterans protected by VEVRAA. CO must remember that job “listing” is the act of

151
152
153

154

155
156

See 41 CFR 60-1.35(c)(1).

See 41 CFR 60-1.35(c)(2).

COs and others, as appropriate, may access the VETS-4212 database to verify whether the contractor submitted the
report, as well as request copies of the submitted forms from the contractor.

The term “employment service delivery system” is defined at 41 CFR 60-300.2(j). In general, the term refers to
local American Job Centers (one-stop centers) and state workforce agencies.

See 41 CFR 60-300.5(a)4.

Immediately listing of employment openings with the appropriate ESDS means listing the job at least concurrently
with the use of any other recruitment sources or effort. See 41 CFR 60-300.5(a)3.
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delivering information about job openings to the state workforce agency or local ESDS. Job
“posting” is the act of a state workforce agency or ESDS making the job listing visible or
public for jobseekers to access and use.

In addition to that initial notification, contractors must list employment openings with the
appropriate ESDS when openings occur throughout the performance of the contract. This
can be accomplished by listing openings directly with the state workforce agency job bank
or with the local ESDS where the opening occurs. Also, some contractors may provide their
listing information to a privately-run job service or exchange which, in turn, provides the

listing information to the appropriate ESDS. These private arrangements also satisfy the
contractor’s listing requirement as long as the privately-run service provides the information
to the delivery system in a manner and format that allows the delivery system to provide
priority referral of protected veterans. These privately-run services can typically provide
COs with reports of job listings on behalf of their client contractors. These reports can go
by different names, depending on which the privately-run service provider was used by the
contractor.'>” Nonetheless, ensuring that the required job listing documentation is
maintained is ultimately the responsibility of each contractor.

Contractors must list all employment openings except for executive and senior management
positions, positions that will be filled internally, and jobs lasting three days or less. If
possible, COs will contact the ESDS used by the contractor in advance of the on-site review
and request confirmation that the contractor has listed its employment openings with that
office. COs must obtain from the delivery system a listing of the job orders the contractor
placed, by job title and date. COs must then compare this list with the list of jobs the
contractor has filled through new hires, identify any jobs not listed with the employment
office and determine whether they should have been listed.'*8

2L01 EXECUTIVE ORDER 13496 REQUIREMENTS

Pursuant to Executive Order 13496 and its implementing regulations, 29 CFR Part 471, federal
contractors and subcontractors must notify employees about their rights under the NLRA.

Contractors with covered contracts must meet their obligations under Executive Order 13496.!%°

Executive Order 13496 requires that covered contractors post notices specifying employee rights
under the NLRA. The NLRA guarantees employees the right to organize and bargain collectively
with their employer, and to be free from retaliation for so doing. Contractors must post the notice
conspicuously in and around their establishments, work sites, and offices so that it is prominent and

157" Two common job listing reports COs may encounter are the “VetCentral Job Order Ad Hoc Compliance Report”

and the “NLx Return Receipt Report.” There are, however, other types of reports. OFCCP does not make
endorsements or recommendations concerning privately-run job service providers.

158 The ETA and OFCCP jointly issued the Training and Employment Notice (TEN) directing State Workforce
Administrators, State and Local Workforce Agencies and State Workforce Liaisons that they must provide the
listings to OFCCP at no cost. (TEN 15-14). A copy of TEN 15-14 is available at
http://wdr.doleta.gov/directives/corr_doc.cfim? DOCN=3490. A Sample letter the CO can use to request the listings
is included as Letter L-3.

159 See OFCCP Directive 2010-01, “Verification Procedures under E.O. 13496, Notification of Employee Rights under
Federal Labor Laws, and the Department of Labor’s Implementing Regulations at 29 C.F.R. Part471.”
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employees who are covered by the NLRA and directly or indirectly (e.g., maintenance, repair,
personnel, payroll work) engaged in contract-related activity can readily see it. COs must inspect
employee bulletin boards and areas frequented by applicants and employees, such as break rooms,
personnel offices and common areas, for the required poster. If the contractor customarily posts
employee notices regarding the terms and conditions of employment electronically, then the
contractor must also post the Executive Order 13496 notice electronically. COs must verify the
contractor’s compliance.

Executive Order 13496 also requires that covered contractors ensure that each subcontract and
purchase order related to their federal contract(s) contains a notice of this posting obligation. COs
must review a sampling of subcontracts and purchase orders to ensure that a covered contractor
complies with this requirement.

There are exceptions to the posting requirements so COs must consult with the RSOL, their
supervisors or the national office if there are questions about coverage under Executive Order
13496.'%° If a violation of Executive Order 13496 is not corrected, the Director of OFCCP, or a
designee, refers the matter to the Director of Office of Labor-Management Standards (OLMS), who
may take enforcement action under 29 CFR 471.13, as appropriate.

2L02 RECORDKEEPING

COs must verify that the contractor has complied with all regulatory requirements regarding
personnel records.'¢! If the contractor’s recordkeeping is not in conformance with 41 CFR 60-1.12, 41
CFR Part 60-3, 41 CFR 60-300.80, or 41 CFR 60-741.80, the CO must record the recordkeeping
violations in the SCER in Part C. Failure to preserve complete and accurate records as required by
these regulations constitutes noncompliance with the contractor’s obligations. If the contractor has
destroyed or failed to preserve records, the CO may presume that the information would have been
unfavorable to the contractor. Additionally, if a contractor’s case file has multiple citations for
recordkeeping violations and there is evidence of a recurrence, the CO will treat it as a repeat
violation, 62

2M  EMPLOYMENT ACTIVITY DATA REQUIREMENTS

The CO’s objective as a neutral fact finder is to gather data and information during the investigation
to determine whether there are violations of the laws OFCCP enforces and, if so, what caused them.
Once gathered, the CO must analyze the information. The CO will do this using any or all of a
variety of methods, as appropriate. While the CO may choose to perform some analysis during the
on-site review, much of the analysis will likely be performed off-site.

If the employment activity analyses conducted by the CO during the desk audit'®® indicate potential

discrimination, there is a need for further analyses and investigation. Based upon any additional

160 See Executive Order 13496 Frequently Asked Questions,
http://www.dol.gov/ofcep/regs/compliance/EO 13496 fags.htm (last accessed Sept. 10, 2019).
See Chapter 1C02 — Regulatory Citations for Recordkeeping.

FCCM Chapter 8 — Resolution of Noncompliance.

163 FCCM 10 - Analysis of EO 11246 AAP.

161
162
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data obtained during the desk audit or the on-site review, the CO may refine the employment
activity analyses. If the analyses indicate evidence of disparate treatment or adverse impact, or
both, resulting from the employment process, personnel activity or application of selection criteria,
the CO must determine whether the problem constitutes unlawful discrimination. The CO does this
by examining all of the relevant information gathered during the compliance evaluation (e.g.,
employment data, the CO’s observations, anecdotal evidence obtained during interviews) and
applying the appropriate discrimination proof model to the facts of the case. The CO will record
on-site investigative findings related to potential discrimination in Part C of the SCER.

2M00 ANALYZING THE SELECTION PROCESS

a. Identifying and Mapping the Employment Process. The CO must determine how the contractor’s
selection process for the job or opportunity under examination works, including identifying all of
the steps and decision points involved. The employment process usually consists of decisions and
actions an employee or applicant must take such as applying for the job, as well as qualification
points such as passing a test or interview in order to move to the next stage of the process. Once
the CO identifies the employer’s process, he or she may find it helpful to “map” or create a
diagram representing the process and the points or steps in the process where the contractor can
eliminate an employee or applicant from further consideration. In addition to mapping the
process, the CO will need to gather information to understand when the process was instituted,
why, by whom, whether there have been changes in the process and, if so, when and why.

b. Identifying Pass/Fail Points. If an individual must successfully navigate a certain step(s) in
the process before proceeding on to the next, that step(s) is a “pass/fail point.” Ideally, the
CO can examine each pass/fail point to see if the contractor is disproportionately screening
out members of any specific group. However, if the contractor does not eliminate individuals
at separate steps throughout the process, but instead weighs their performance at each step to
formulate a final decision, then the CO evaluates the process as a whole. To do this, the CO
must ask the contractor to explain the importance and weight of each step in the selection
decision. If an analysis of the entire selection process shows that the contractor
disproportionately screens out members of a specific group, the CO must attempt to determine
the particular criteria that are the source of the problem.

c¢. Lack of Data. 1f the contractor failed to maintain adequate data as required by 41 CFR Part 60-
3, the CO must cite the contractor for this violation. If the contractor’s lack of data hinders the
CO’s ability to determine the step or criterion that disproportionately eliminated members of the
nonfavored group, then the CO must conduct the analysis based upon the “bottom line effect” or
the existence of an adverse impact due to the total selection process. However, under such
circumstances, the CO must obtain as much information as possible about the process and make
every effort to identify the step or criterion causing the problem. Below is a very basic example
of the concept.

Example. A selection process consists of: 1) completing an application; 2) having a high
school diploma; 3) taking a written test; and 4) participating in an interview during which
the contractor accepts or rejects the applicant. In this example, applicants must
demonstrate they have a high school diploma before taking the test, and must pass the test
before participating in an interview. For each applicant, the CO must determine the
applicant’s race, ethnicity and sex, whether the applicant had a high school diploma, the
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test results, and the results of the interview including the interviewer’s notes, if any. This
information is used when determining the number of members within each group
eliminated at each step of the process. The CO must conduct an adverse impact analysis at
each stage of the selection process to determine whether adverse impact occurs.

If the contractor’s application process, or any part of the process, involves Internet applicants,
the CO must obtain applicant data and information regarding the basic criteria used in
determining applicants for the job.!** The CO must discuss with his or her supervisor the
appropriate analyses for Internet applicants.

Relevant Pools. The relevant pool for each step of the contractor’s selection process includes
the individuals who made it to that step in the selection process compared with those who
made it through to the next step. In the example in (c), above, if the CO is analyzing disparity
in hiring rates, he or she would first consider the pool of all applicants to determine whether
the high school diploma requirement is the source of the adverse impact. If the high school
diploma requirement does not fully explain the disparity in hiring, the CO would next
determine whether the test disproportionately eliminated members of the nonfavored group.
Finally, the relevant pool for evaluating the effect of the interview would be all applicants
who have a high school diploma and passed the test. Therefore, any difference in their
selection rates would be attributable to the interview.

2M01 DISTINGUISHING OBJECTIVE FROM SUBJECTIVE SELECTION CRITERIA

The contractor’s selection criteria fall into two broad categories: “objective criteria” and
“subjective criteria.”

a.

Objective Criteria. The central characteristic of an objective criterion is that it can be
independently verified. With objective criteria, different people measuring the criteria will reach
the same results because they are clearly defined or quantifiable in nature. For example, whether
or not the individual earned a certain diploma or degree is an independently verifiable fact.

Subjective Criteria. Subjective criteria require judgment in their application. Therefore, people
can differ in opinion on whether a particular candidate possesses and meets such a criterion.

For example, two selecting officials may easily have differing opinions on whether a candidate
“has good leadership skills.” In this example, if disparities exist in the application of the
subjective criteria between groups, the CO would gather information to determine if the
contractor applied the subjective criteria based on bias or stereotypes. An example of this might
be a statement made by hiring official that men commonly display leadership qualities that
women do not.

In most cases, the CO will first analyze a contractor’s use of objective criteria and the resulting
impact, followed by an analysis of the contractor’s use of subjective criteria and the resulting
impact. Decisions based on subjective criteria involve the use of “judgment calls” by the
contractor. Clearly, it can be difficult to assess whether subjective criteria are applied equally to all
similarly situated applicants or candidates, or whether the application of subjective criteria is tainted
by bias or stereotyping. Generally, when the CO cannot attribute an adverse impact to objective

164 See FCCM 1F05— Review of Executive Order Itemized Listing Data for Acceptability.
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criteria, it is likely attributable to the use of subjective criteria. This situation is most likely where
the CO finds that the reasons for the decision are undocumented or the contractor characterizes the
decision in a subjective manner like saying that the applicant was “a good fit.”

In some instances, the CO will find that the contractor used multiple criteria when making the
hiring decision. When this occurs, the CO must determine if the person selected was required to
meet each criterion individually or whether the contractor balanced the criteria (e.g., assigns weight
to each criterion) in reaching a decision. If meeting each criterion was a requirement, the CO must
perform the appropriate analysis for each one. If the criteria are weighted, the CO must establish
how they were weighted in order to determine how to conduct an analysis.

For example, a contractor gives each criterion a specific weight but one criterion is not met by a
candidate. The contractor, however, selects that candidate. The CO must analyze each criterion
independently to, among other things, determine the relevance of each criterion in the selection
process. If, however, a contractor gives each criterion a score, and it is the cumulative score that
determines whether a candidate is selected, the CO would analyze the cumulative criteria. The
contractor may also refer to criteria as “minimum” or “preferred.” Minimum qualifications are
usually treated as “pass/fail” whereas preferred qualifications are those that the contractor may
prefer but are not necessarily required. The CO must determine whether, and how, the contractor is
using this criterion in making employment decisions.

2M02 ANALYSIS OF OBJECTIVE CRITERIA

The first step in analyzing the contractor’s use of objective selection criteria is to verify that the
criteria were actually used to make selections, and that they were applied uniformly to all members
of the favored and nonfavored groups. COs only need to consider the contractor’s stated legitimate
objective criteria.

a. Single Criterion. To examine the application of the criterion, the CO must determine whether
the same criterion was applied to each individual and that data reflecting the application of the
criterion are available for all individuals in the relevant pool.

b. Multiple Criteria. When there are multiple criteria, or there is no summary record available to
determine whether the people selected met the criteria, the CO will need to create a summary
record. The CO can do this by creating a spreadsheet or a database that contains all relevant
data for each individual applicant or candidate, or both. Based on the example in subsection
2MO01(a) above, the spreadsheet data for each applicant would include race, ethnicity, sex, high
school diploma or no diploma, test result and interview result. The spreadsheet will allow the
CO to analyze the data more readily and determine whether the multiple criteria were applied
uniformly to each applicant and the result of their application (e.g., the applicant or candidate
was either selected or not selected).

c. Interpreting the Results of Criteria Verification.

e  When the review of individuals selected is complete, the CO must review the spreadsheet
data to see if each selectee actually met the criteria. The CO may conclude that the
contractor used the criteria if everyone selected met the criteria.
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e [If a substantial number of individuals selected do not meet a particular criterion, the CO may
discount the contractor’s statement that the criterion was the basis for the decision.

e Ifthe contractor used the criterion in a nonuniform manner, the CO must determine whether
the contractor applied the criterion differently to members of the favored group when
compared to the nonfavored group. This comparison will reveal any disparate treatment.

e If the contractor applied the criterion uniformly to members of the nonfavored group and
favored group, then the CO must analyze the effect of the application of the criterion for
adverse impact.

2M03 ANALYSIS OF OBJECTIVE CRITERIA FOR ADVERSE IMPACT

a.

b.

C.

Pool of Individuals Used for Statistical Calculation. In an adverse impact calculation, the CO
compares the number of individuals from each group (by race, ethnicity, and sex) who were
assessed using the criterion at issue with the number from each group who met the criterion.
This yields a “pass rate” or “selection rate” for each group, and the CO then tests the difference
in pass rates between the groups for adverse impact.

Performing the Adverse Impact Calculation. First, the CO must determine whether each
objective criterion is a pass/fail requirement, (i.e., it eliminates an individual from further
consideration if it is not met), or whether it is considered along with other criteria in making a
final decision.

e For each pass/fail criterion, the CO must determine whether the difference in pass rates for
members of each group (by race, ethnicity, and sex) shows adverse impact.

e When the criteria are not considered singly but are considered together in reaching a
decision, the CO must determine how the contractor weighted each criterion to make a
selection. Using the weights used by the contractor, the CO must determine whether this is
causing the adverse impact. If it is not possible to isolate the contribution of the individual
criterion to the bottom line effect, the CO will calculate the cumulative effect of all the
criteria. This calculation may be appropriate when the contractor did not keep records of the
effects of the individual criteria.

Measurement of Statistical Significance. Measurement of the statistical significance of a
difference in selection rates, whether by standard deviations or another method, indicates the
probability that a particular disparity in those rates could or could not have occurred by chance.
The greater the disparity between the percentage of a specific group (e.g., women) actually
selected and the percentage of the group expected, the more likely the variation did not happen
by chance but was a result of the selection factor used to screen. When there is a significant
probability that the disparity in selection rates for members of a nonfavored group could not
have happened by chance, this is strong evidence of adverse impact.
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2M04 ANALYSIS OF SUBJECTIVE CRITERIA AND DETERMINATION OF ADVERSE
IMPACT

The CO will generally undertake an analysis of subjective criteria only after first determining the
effects of any objective qualifications used by the contractor. Subjective criteria are analyzed in
essentially the same way as objective criteria: namely, the CO first makes a determination as to
whether the contractor is actually using the stated subjective criteria (verification) and then whether
the contractor is applying them to members of all groups (if not, disparate treatment may have
occurred). If the contractor applied subjective criteria to all groups, then use of subjective criteria
will be analyzed for adverse impact.

The CO determines this by comparing the selection rates of members of favored and nonfavored
groups who met the subjective requirements to determine whether statistically significant differences
exist. If the disparity in these selection rates is not significant, then it is highly unlikely that
discrimination resulted from the use of the subjective criteria. If the disparity is significant, then
adverse impact exists and disparate impact discrimination may have occurred. The adverse impact
analysis here is the same as the analysis described in 2MO03 for the objective criteria analysis.

2M0S JUSTIFICATION OF SELECTION PROCEDURES WHEN ADVERSE IMPACT IS
IDENTIFIED

According to the UGESP, the use of any selection procedure or criterion that has an adverse impact
on hiring, promoting or other employment opportunities of members of any race, ethnic group, or
sex is discriminatory unless the procedure is shown to be validated or otherwise job-related and
consistent with business necessity.!'®®

It is the contractor’s responsibility to provide validity evidence sufficient to justify each selection
procedure or criterion found to have adverse impact. Validation is the demonstration of job-
relatedness by showing the relationship between the selection procedure and job performance. If, in
conducting the analyses of the contractor’s selection procedures, COs find that a selection
procedure or criterion had an adverse impact, they must ask the contractor to provide all available
information regarding its validation of the criterion in question. The contractor should provide
information regarding the following:

e Development of the procedure and criterion, including, if the procedure is a written test,
whether the contractor developed it internally or purchased it from a vendor;

e Validity studies it conducted, including the correlation coefficient (criterion and construct
validation), or how the selection criterion or test content is linked with job requirements, that
is, content validation;'®®

e Job analysis in the case of content validity studies and job information that describes how
and why the selection criterion was chosen for criterion-related validity studies;'®” and

165 41 CFR 60-3.3A.
166 41 CFR 60-3.5, 3.14 and 3.15.
167 41 CFR 60-3.14A; 60-3.14B(2) and (3).
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e Consideration given to alternative selection criterion, the reason for rejecting the alternatives
considered, and any efforts made by the contractor to lessen the adverse impact.!'¢®

COs must analyze this information, along with the analysis finding adverse impact caused by the
use of the selection procedure and any other relevant evidence, in accordance with UGESP. Further
analysis of the selection procedure or criterion at issue, or both, and their validation, will be
coordinated between the regional office and the national office.'®

2N  LINKAGE AGREEMENTS

COs are required to make contact with community organizations and recruitment resources as part
of their assessment of a contractor’s recruitment efforts. This requires that the CO have knowledge
of the resources available in the community to provide assistance to contractors in resolving
employment deficiencies. OFCCP encourages and facilitates such “linkage” relationships between
contractors and community recruitment resources.

2N00 LINKAGE OBJECTIVES

OFCCP’s online ERRD may provide sources of potential linkages. The following are OFCCP’s
objectives with respect to facilitating and encouraging linkages:

e To increase employment opportunities available to minorities, identified racial and ethnic
groups, women, individuals with disabilities and protected veterans;

e To enhance the effectiveness of OFCCP’s compliance activities by providing contractors
with additional recruitment sources;

e To assist federal contractors in meeting their affirmative action hiring and promotion
goals; and

e To increase cooperation between private sector employers and community recruitment
resources.

2N01 LINKAGE REQUIREMENTS

COs must seek to develop new linkages between community recruitment and referral sources and
contractors that have made insufficient recruitment efforts to generate applicants that satisfy their
affirmative action objectives. Before a CO urges contractors to use the resources, the CO must
identify and contact organizations to affirm that they can be of assistance, and to explain what is
expected of both parties.

16841 CFR 60-3.3B.
169 See OFCCP Directive 2005-01, “Investigative Procedures When a Test(s) is One Cause of Adverse Impact in Hiring”
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2N02 IMPLEMENTATION UNDER EXECUTIVE ORDER 11246

When linkage is needed, a CO must take the following actions to establish linkage agreements
during the course of the compliance evaluation:

a. ldentify those job groups in the contractor’s workforce where goals were established and there
was employment activity, but the goals were not met.

b. Evaluate the contractor’s good faith efforts to identify possible recruitment sources for those
underutilized job groups.

c. Contact appropriate linkage resources to obtain specific information on availability of potential
applicants and potential trainees for positions in the areas of underutilization. If possible, the
CO must arrange a meeting between the resource organization(s) and the contractor.

d. When a resource appears to be a likely source of applicants or trainees, the CO will seek to
include the contractor’s commitment to utilize the linkage source, along with other actions in a
CA, if a CA is used to resolve violations related to outreach and positive recruitment.'””

e. If alinkage agreement is included in a CA, the CA must require progress reports at least semi-
annually. With respect to linkages, these reports should contain:

e Total hire activity by job group, broken out by sex, race, ethnicity, and other relevant
covered group status; and

e Total hire activity and number of people referred from each linkage source agreed to in the
CA, and any other appropriate source, broken out by sex, race, ethnicity, and other relevant
covered group status.

2N03 WHERE LINKAGE AGREEMENTS ARE NOT REQUIRED (EXECUTIVE ORDER
11246 Only)

The establishment of new linkages is not required if a CO finds that the contractor’s utilization
approximates availability for the given job group. If this is true, utilization does not appear to be a
problem. Additionally, if it is determined that a current recruitment and referral source with which
there is an existing linkage is no longer able to provide the needed assistance, it may be appropriate
to discontinue the existing linkage. The CO will assist the contractor in establishing replacement
linkages if they are needed.

2N04 LINKAGE AGREEEMENTS FOR INDIVIDUALS WITH DISABILITIES AND
PROTECTED VETERANS

Linkage arrangements involving recruitment or referral sources for individuals with disabilities and
protected veterans may be particularly useful when either or both of the following exist:

170 See FCCM Chapter 8 — Resolution of Noncompliance.
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e A review of employee records, job applications and applicant flow data shows that there are
few applicants who are members of these covered groups; or

e The annual assessment of outreach and recruitment for individuals with disabilities and/or
protected veterans shows that the contractor’s efforts have not been effective.

If the contractor needs new linkage relationships, the CO will follow the same steps to establish
appropriate linkages for these groups as he or she would when establishing linkages to meet
affirmative action goals for other groups.

2N05 CONFIRMATION OF LINKAGE AGREEMENT

At the conclusion of the compliance evaluation, the CO will provide written notices to all of the
linkage resources or partners in the agreement with the contractor. A sample of a linkage letter is at
Letter L-8 — Sample Linkage Letter. The contractor must be provided a copy of the letter. The CO
must document the notifications in the case file.

20 ON-SITE REVIEW SUMMARY OR REPORT WRITING

The CO will use the SCER Part C to record potential discrimination issues that the CO identified
and reviewed on-site. The CO will also use the SCER worksheets to specify:

e Whether a particular issue or problem needs analysis as an individual case or a systemic
case; and

e  Whether the particular issue or problem requires a disparate treatment analysis, a disparate
impact analysis, or both.

After concluding the on-site review, the CO must complete any required analyses of the data and
other information that was gathered. The CO must investigate problem areas and issues until the
case file contains sufficient evidence to establish whether discrimination did or did not occur. The
case file should retain all evidence the CO obtained and documents the CO created, including any
evidence that does not support the CO’s conclusions.

2000 SUMMARY OF FINDINGS

After completing the compliance evaluation, including all on-site and off-site analyses of the
information obtained during the on-site review and recorded in the SCER Part C, the CO must
compile a summary of findings to include in the Case Summary and Recommendations section of
the SCER. This summary includes the findings of the case, the bases for the findings, and the CO’s
recommendations. The summary of findings should also include the:

e Name and description of the facility;

e Problem area(s) identified, if applicable;

On-site Review | 135



Federal Contract Compliance Manual (FCCM)

e Description of the selection or other process or practice examined (e.g., for a hiring case, the
steps in the application process);

e Results of any analyses conducted such as IRAs, comparative (cohort) analysis, and
regression analysis;

e Summary of any interviews conducted;

e Relevant anecdotal evidence obtained;

e Description of any violations and their bases;

e Recommended corrective actions, where the CO has identified violations; and
e Recommended next steps.

The summary should logically lead to the CO’s conclusion about whether or not a violation
occurred. The CO submits the completed SCER to his or her supervisor for approval.

Depending upon the circumstances of a particular case, it may be a good practice to conduct a
follow-up meeting or teleconference with the contractor. Below is an example of why this is a good
practice.

e The CO held an exit conference with the contractor at the conclusion of the on-site review.
However, following off-site analysis, the CO found additional issues that need to be
discussed with the contractor. More specifically, at the conclusion of the on-site, the CO
told the contractor that it would be cited for failing to track the race, ethnicity, and sex of job
applicants passing through various phases of the selection process. However, during off-site
analysis, it became clear to the CO that the contractor also discriminated in its termination
activity.

After advising the contractor of its compliance evaluation findings, the CO must provide formal
notification through a PDN when there are preliminary findings of potential discrimination. COs use
certified mail, return receipt requested, to provide this notice to the contractor. If requested by the
contractor, a courtesy copy is sent by email or facsimile. We discuss the various forms of notice in
more detail in Chapter 8, Resolution of Noncompliance.

If, prior to the issuance of the notice of compliance, the contractor provides new evidence, the CO
must conduct any necessary investigation and analyses to determine if the new evidence changes any
of the initial findings and to ensure that the final findings are fully supported. A basic part of any
additional investigation is verifying the credibility of the new evidence.
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CHAPTER 3
CONSTRUCTION INDUSTRY COMPLIANCE PROGRAM

3A INTRODUCTION

This chapter contains procedures for conducting compliance reviews of construction contractors
and subcontractors, including those involved in federally assisted construction projects. The
purpose of the reviews is to determine whether contractors are complying with requirements
prohibiting discrimination, and requiring affirmative action to ensure equal employment
opportunity without regard to race, color, religion, sex, sexual orientation, gender identity, national
origin, disability or protected veteran status. Additionally, federal contractors and subcontractors
are prohibited from, under certain circumstances, taking adverse employment actions against
applicants and employees for asking about, discussing, or sharing information about their pay or
the pay of their co-workers. This chapter also contains procedures specific to Mega Construction
Projects.!”!

3B COVERAGE AND CONTRACT CLAUSES

Federal construction contractors, if they have a construction contract of the requisite amount with
a federal agency,!’? are covered by Executive Order 11246, as amended; VEVRAA, as amended;
and Section 503, as amended. These authorities also cover construction contractors if they have
a contract or subcontract with a nonconstruction contractor or another construction contractor,
and the:

e Contract or subcontract is necessary in whole or in part to the performance of the covered
contract; or

e Contractor or subcontractor performs, undertakes or assumes any portion of the
contractor’s obligation under a covered contract.

Federally assisted construction contracts and subcontracts are covered by the Executive Order
but are not covered by Section 503 or VEVRAA.!7

The following subsections provide COs additional guidance on the requirements of these legal
authorities.

71 Mega Construction Projects are defined as a construction project spanning more than one year, with a value of

at least $25 million.
For current jurisdiction thresholds for OFCCP coverage, see https.://www.dol.gov/ofccp/taguides/jurisdiction. htm.
173 EO 11246, as amended, Sec. 301.

172
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3B00  REGULATIONS APPLICABLE TO CONSTRUCTION CONTRACTORS

Regulations applicable to the affirmative action requirements of construction contractors and
federally assisted construction contractors under Executive Order 11246 are published primarily
in 41 CFR Part 60-4. Specific provisions in other parts of 41 CFR Chapter 60 are also applicable
to federal and federally assisted construction contractors.!’* The regulations implementing
Section 503'7° and VEVRAA!7® apply to contractors and subcontractors with a federal
construction contract or subcontract covered under those laws. As mentioned earlier, the
regulations implementing Section 503 and VEVRAA do not apply to federally assisted
construction contracts and subcontracts.

3B01 REQUIRED BID SOLICITATION NOTICE AND CONTRACT
SPECIFICATIONS FOR CONSTRUCTION CONTRACTS

Bid solicitations for all federal and federally assisted construction contracts in excess of $10,000
must include the “Notice of Requirement for Affirmative Action to Ensure Equal Employment
Opportunity (Executive Order 11246)” found at 41 CFR 60-4.2(d) and the “Standard Federal
Equal Employment Opportunity Construction Contract Specifications (Executive Order 11246)”
found at 41 CFR 60-4.3(a).

The “Notice of Requirement for Affirmative Action to Ensure Equal Employment Opportunity
(Executive Order 11246)” (referred to in this chapter as the “Notice”) sets forth the goals for
minority and female participation in construction trades in covered areas, identifies the covered
areas and requires that contractors provide OFCCP with written notice about construction
subcontracts in excess of $10,000 that are awarded in connection with the covered contract. In
addition, the Notice must be included in:

e (Qrants, contracts, subcontracts, loans, insurance or guarantees involving federally
assisted construction covered by Part 60-4 as a condition of these agreements; and

e Construction contracts and subcontracts that are necessary in whole or in part to the
performance of a covered nonconstruction contract.

The “Standard Federal Equal Employment Opportunity Construction Contract Specifications
(Executive Order 11246)” (referred to in this chapter as the “Specifications’) describe the
affirmative action obligations and detail the specific affirmative action steps construction
contractors must implement to ensure equal employment opportunity. The Specifications must be
in:

e Solicitations for offers and bids on all federal and federally assisted construction
contracts in excess of $10,000 in accordance with 41 CFR 60-4.6;

174 41 CFR Parts 60-1, 60-3, 60-20, 60-40, and 60-50.
17541 CFR Part 60-741.
176 41 CFR Part 60-300.
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e QGrants, contracts, subcontracts, loans, insurance or guarantees involving federally
assisted construction covered by 41 CFR Part 60-4, as a condition of these agreements;

e Federal and federally assisted construction contracts in excess of $10,000 in accordance
with 41 CFR 60-4.6; and

e Construction subcontracts in excess of $10,000 that are necessary in whole or in part to
the performance of nonconstruction federal contracts and subcontracts.!”’

By operation of the Executive Order, the Notice and the Specifications discussed in this section
are deemed to be incorporated in every solicitation and every covered contract and subcontract.
This is true whether or not they are expressly incorporated in the solicitation or contract, and
whether or not the contract is written.'”

3B02 REQUIRED EQUAL OPPORTUNITY CONTRACT CLAUSES FOR
CONSTRUCTION CONTRACTS

The equal opportunity clauses may be expressly included in construction contracts and
subcontracts, or incorporated by reference.!’” The clauses are, however, a part of the construction
contracts even if the contractor does not physically incorporate them into the contract document.'®°
If a contractor fails to include the required clauses in covered subcontracts and purchase orders,
either in their entirety or by reference, a CO shall cite this omission as a violation in the closure
document.

a. Federal Construction Contracts. Each federal contracting agency must include the equal
opportunity clauses found at 41 CFR 60-1.4(a), 60-300.5 and 60-741.5, in all covered prime
construction contracts. And, each federal contractor and subcontractor must include the equal
opportunity clauses in its covered construction subcontracts — either in their entirety or by
reference.'®! An example of an acceptable way to incorporate all three equal opportunity
clauses by reference is found below. Note that the example is in bold typeface for compliance
with Section 503 and VEVRAA regulations. If a contractor incorporates the clauses by
reference, but does not use the appropriate language or style for Section 503 and VEVRAA
equal opportunity clauses, then a CO shall cite the failure as a violation in the closure
document.

This contractor and subcontractor shall abide by the requirements of
41 CFR 60-1.4(a), 60-300.5(a) and 60-741.5(a). These regulations
prohibit discrimination against qualified individuals based on their
status as protected veterans or individuals with disabilities, and
prohibit discrimination against all individuals based on their race,
color, religion, sex, sexual orientation, gender identity, national origin,

17741 CFR 60-4.3(a).

178 41 CFR 60-4.9.

17941 CFR 60-1.4(d), 60-300.5(d) and 60-741.5(d).

18041 CFR 60-4.9, 41 CFR 60-300.5(¢) and 60-741.5(¢).

18141 CFR 60-1.4(a) and (b) at paragraph (7); 60-1.4(c); 41 CFR 60-300.5, paragraph 11; and 41 CFR 60-741.5,
paragraph 11.
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or for inquiring about, discussing, or disclosing compensation.
Moreover, these regulations require that covered prime contractors
and subcontractors take affirmative action to employ and advance in
employment individuals without regard to race, color, religion, sex,
sexual orientation, gender identity, national origin, disability or
veteran status.

b. Federally Assisted Construction Contracts. Applicants for federal assistance involving a
construction contract are required to include the equal opportunity clause found at 41 CFR
60-1.4(b) in all covered federally assisted construction contracts. Moreover, each
administering agency must include this clause as a condition of any grant, contract, loan,
insurance or guarantee involving federally assisted construction. Federally assisted
construction contractors and subcontractors are to incorporate only the Executive Order equal
opportunity clause in subcontracts — either in its entirety or by reference. An example of an
acceptable way to incorporate the equal opportunity clause by reference is found below.

This contractor and subcontractor shall abide by the requirements of
41 CFR 60-1.4(b). These regulations prohibit discrimination against
all individuals based on their race, color, religion, sex, sexual
orientation, gender identity, national origin, or for inquiring about,
discussing or disclosing compensation. Moreover, these regulations
require that covered prime contractors and subcontractors take
affirmative action to employ and advance in employment individuals
without regard to race, color, religion, sex, sexual orientation, gender
identity or national origin.

¢. Nonconstruction Contractors. Nonconstruction contractors must include the appropriate
clauses in construction subcontracts that are necessary, in whole or in part, to the
performance of a covered nonconstruction contract. The clauses may be expressly included
in the contract or incorporated by reference, in the same manner as described above. The
clauses are, however, a part of the construction contracts even if the contractor does not
physically incorporate them into the contract document.

3B03 SUPPORT FROM OTHER AGENCIES RELATED TO CONSTRUCTION
CONTRACTORS

The CO must identify the contract(s) on which the contractor’s obligations are based. The CO
records this information in the case file and related correspondence. Information on contract
awards may be obtained from other federal agencies.

Various federal, state and local government contracting offices may be able to provide notice of
contract awards and help ensure that the contractors include equal opportunity and affirmative
action clauses in construction contracts. For example, OFCCP has an MOU with the General
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Services Administration (GSA) that provides for information sharing on construction contract
awards. %2

Other agencies within the DOL may also have information not available from the contractor. For
example, the WHD may be able to provide the number of employees of the contractor by
reviewing payroll records certified under the Davis-Bacon Act. Other sources of interagency
cooperation may include the ETA funded agencies such as Job Corps, Office of Apprenticeship,
and YouthBuild, and the Women’s Bureau.

3B04 MEGA CONSTRUCTION PROJECTS

A mega construction project is a construction project spanning more than a year, with a value of
at least $25 million. OFCCP developed its Mega Construction Project Program to facilitate
construction contractors’ access to a pipeline of diverse talent for some of this nation’s largest
construction projects. The focus of this program is first and foremost on providing compliance
assistance and facilitating relationships that connect contractors with jobs to qualified people
seeking jobs.

The program includes providing intensive compliance assistance to participating construction
contractors, and facilitating connections between contractors and job training and recruiting
sources, unions, local or community based organizations, and federal, state and local
governments. Through this approach, the expectation is that there will be an increase in the
representation of women and minorities in the construction trades. While contractor
participation in the mega construction program is not required, it is encouraged.

On mega construction projects, COs can monitor the solicitations, offers and bid documents to
ensure the funding and contracting agencies include the Notice.'®> Additionally, COs coordinate
with the funding agency to ensure incorporation of the Specifications and appropriate equal
opportunity clauses into prime contracts and subcontracts.'®* Once the solicitation is made public,
the District Director or Assistant District Director should participate in as many pre-bid
conferences as feasible that the federal funding agency and the entity receiving federal assistance
may schedule with prospective bidders. Once the prime contract is awarded, the District Director
or Assistant District Director should contact'®® the prime contractor for two purposes:

e To offer the prime contractor the opportunity to participate in the program, so as to
receive extensive compliance assistance and support; and

e To explain the prime contractor’s role and responsibilities if it participates in the
program.

182 See “U.S. Department of Labor and U.S. General Services Administration: Memorandum of Understanding on
Mega Construction Projects,” signed June 2013.

183 See FCCM 3BO01.

18441 CFR 60-1.4(a) or (b), 41 CFR 60-4.3, 41 CFR 60-300.5, and 41 CFR 60-741.5.

185 See Letter L-10 — Construction Outreach for New Projects.
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If a mega construction project is located on or near an Indian reservation, the CO should contact
OFCCP’s Indian and Native American Employment Rights Program (INAERP) before
contacting tribal officials, TEROs or Indian and Native American community based
organizations. INAERP will work with the CO to ensure the proper tribal officials are notified
about the project and determine their level of involvement based on their resources and tribal
infrastructure. INAERP will also conduct introductory meetings via conference call and assist
with providing a list of resources for contractors and subcontractors to use in the creation of
linkages with tribal entities and Indian and Native American community based organizations.
The INAERP staff is available throughout the course of a review to assist COs.

3C GENERAL PRINCIPLES APPLICABLE TO THE CONSTRUCTION
INDUSTRY

The equal opportunity clauses prohibit discrimination based on race, color, religion, sex, sexual
orientation, gender identity, national origin, disability and protected veteran status.'%
Additionally, the clauses prohibit contractors from, under certain circumstances, taking adverse
employment actions against applicants and employees for asking about, discussing, or sharing
information about their pay or the pay of their co-workers. They also require that contractors
take affirmative action to ensure equal employment opportunity. This section covers the use and
application of the goals for the participation of minorities and females in the construction
workforce, preconstruction conferences and notice of subcontract awards. The Section 503
Utilization Goal and the VEVRAA Hiring Benchmark are addressed in Section 3N.

3C00 EXECUTIVE ORDER GOALS

Goals serve as reasonably attainable objectives and allow contractors to measure progress toward
achieving equal employment opportunity. They are not quotas. Failure to meet any goal, in and
of itself, does not constitute a violation of the Executive Order. Contractors must demonstrate
good faith efforts toward meeting their minority and female participation rate goals contained in
the bid solicitation. These goals are determined by the Director of OFCCP and are issued in
accordance with 41 CFR 60-4.6 by geographic area.

The participation rate goals are expressed as a percentage of the hours a contractor’s aggregate
workforce worked in each trade on all construction work performed in the geographic area. A
covered construction contractor must apply the participation rate goals on all of its federal,
federally assisted, and nonfederal construction work. If a covered construction contractor
performs work in multiple geographic areas, the contractor must make good faith efforts to
achieve the goals for women and minorities in each geographic area where work is being
performed.

186 41 CFR 60-1.4(a) and (b), 41 CFR 60-300.5 and 41 CFR 60-741.5.
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a. Goals for Women. The current goal for the utilization of women is 6.9 percent of work hours
and applies to all of a contractor’s construction sites, regardless of where the federal or
federally assisted contract is performed.'®’

b. Minority Group Goals. The current goals for the utilization of minorities are formulated in
terms of work hours performed in a specific Standard Metropolitan Statistical Area (SMSA)
or non-SMSA.'"® For example, ABC Company has a federal contract for construction work
in SMSA X. The goals for SMSA X apply to all of ABC’s construction work in SMSA X,
both the federally involved and the nonfederally involved construction work. In addition, if
ABC Company performs construction work in SMSA Y, it would apply the SMSA Y goals
to all its construction work in SMSA Y, whether or not it had a federal or federally assisted
contract in SMSA Y.

3C01 PRECONSTRUCTION CONFERENCES

Contracting and administering agencies may use preconstruction conferences to discuss any
aspect of the contractual requirements of a project including EEO. OFCCP regional, district or
area office staff may participate in these conferences at the invitation of the contracting agency.
The contracting agency reviews the construction contractor’s nondiscrimination and affirmative
action obligations, including applicable minority and female participation rate goals for the
geographical area in which work is to be performed, and the contractor’s reporting and
recordkeeping requirements necessary to demonstrate compliance. COs may also send out a
letter to summarize EEO obligations enforced by OFCCP and to offer compliance assistance for
new construction contractors.!'®’

3C02 NOTICE OF SUBCONTRACT AWARDS

The Notice explained in Section 3B01'° requires the contractor to notify the Director of OFCCP

of the name, address, telephone number and employer identification number of each
subcontractor; the name, phone number, and email address of the contractor representative
submitting the notification; the prime contract number; the estimated dollar amount of the
subcontract; its estimated starting and completion dates; and the geographical area (SMSA or
non-SMSA) in which the work is to be performed. This notice must be in writing and provided
within 10 business days of the award of a subcontract in excess of $10,000.

187 This goal was originally published in the Federal Register of April 7, 1978, 43 FR 14899, 14900, as Appendix
A. This goal was extended indefinitely based on a notice published in the Federal Register on December 30,
1980. See 45 FR 85750, 85751 (Dec. 30, 1980).

188 45 FR 65979, 65984, Appendix B-80 (Oct. 3, 1980).

189 See Letter L-10 — Construction Outreach for New Projects.

190 See 41 CFR 60-4.2(d).
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3D THE COMPLIANCE REVIEW PROCESS

COs will find that several stages are involved in a compliance review of a construction
contractor. The four major stages are listed below and are discussed in detail in Sections 3E
through 3R of this chapter.

1. Pre-Review Preparation (FCCM 3E)
2. On-site Review (FCCM 3F)
e Entrance Conference (FCCM 3QG)
e Review of Records (FCCM 3H)
e Evaluation of Policies, Practices and Procedures (FCCM 3I)
e Interviews (FCCM 3J)
e Worksite Inspections (FCCM 3K)
e Identification and Investigation of Discrimination (FCCM 30)
e Exit Conference (Section 3P)
3. Compliance Review Report (Section 3Q)
4. Notification of Compliance Review Results (Chapter 8)

The major focus of a review of a construction contractor is the contractor’s construction
employees who are engaged in on-site construction, including those construction employees who
work on a nonfederal or nonfederally assisted construction site within a particular geographical
area. However, unless coverage is based solely on a federally assisted construction contract, the
contractor’s entire workforce may be the subject of the review under Executive Order 11246,
Section 503 and VEVRAA. As noted at FCCM 3B, federally assisted construction contracts are
subject only to Executive Order 11246. In evaluating a contractor’s compliance with the equal
opportunity clauses in nontrade as well as trade occupations, COs must focus on any indications
of potential discrimination and lack of affirmative action.

If the contractor has a covered federal contract (not federally assisted) and 50 or more employees, the
compliance review will also include implementation of the Section 503 and VEVRAA AAP(s)."!

Y1 For current jurisdictional thresholds, see https://www.dol.gov/ofccp/taguides/jurisdiction. htm.
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3E PRE-REVIEW PREPARATION: SCHEDULING AND
COORDINATION WITH OTHER AGENCIES

This section discusses the various steps and actions that COs must take prior to starting a
compliance evaluation of a contractor establishment.

3E00 INITIAL CONTACT WITH THE CONTRACTOR AND SCHEDULING

The CO should notify the senior official at the contractor’s establishment by telephone of the
scheduled review. The telephone contact will include a discussion of where the review will take
place, set a date for the review to begin, indicate the need for an on-site work area and confirm
the location and availability of books and records that contain relevant information on the
contractor’s aggregate workforce in the covered area.

The CO must provide the contractor with written confirmation of the date and time of the review at
least three business days prior to the on-site unless there are exigent circumstances. The letter is
sent certified mail, return receipt requested, to the senior official at the contractor’s establishment
with a copy to the CEO at the corporate address.!*> Mailing to both addresses is required unless
the establishment and corporate offices are the same. The notification includes an enclosure that
specifies items that the contractor is to make available for inspection and copying during the
review.

3E01 PREPARATION AND MAINTENANCE OF THE CASE CHRONOLOGY LOG

COs must prepare and maintain a Case Chronology Log for each compliance evaluation. This
log is an integral part of the case file and is an invaluable tool in tracking the progress and the
status of the case.!”® It is, therefore, important that COs keep the Case Chronology Log current.
A Case Chronology Log includes:

a. Event summaries that begin with the initial contact with the contractor and continue through
to the approval of case closing documents.

b. Documentation of all telephone conversations, e-mails, correspondence and meetings
associated with the evaluation, indicating the date, nature of the contact, person contacted,
summary of discussion or actions taken, and the CO’s name.

Records of telephone calls in the log should include the time of the call. All meetings must
include the date, location and names of the people in attendance. In addition, record in the log
all requests for data and records, and the dates the CO received these items. COs must record all
events and actions as they occur.

Many COs print a hardcopy of the Case Chronology Log to facilitate their ability to write in the
day-to-day events and activities as they occur. This practice is acceptable, as long as the final,

192 Letter L-9 — Construction Compliance Evaluation Notice and Enclosure.

193 See FCCM 1B02 — Creation and Maintenance of the Case File; Figure F-2 — Case Chronology Log (CC-53).

Construction Industry Compliance Program | 145



Federal Contract Compliance Manual (FCCM)

official Case Chronology Log included in the case file is typed, legible and maintained
electronically.

3E02 CREATION AND MAINTENANCE OF THE CASE FILE

COs must create and maintain a case file for each scheduled compliance evaluation. The case
file generally consists of various folders so, in order to create a case file, COs must create
individual folders using the below headings.'**

a. Folder 1: Construction SCER Findings (See FCCM 3Q)
b. Folder 2: Case Chronology Log, Correspondence and Meeting Notes

c. Folder 3: Employment Handbooks, Collective Bargaining and Other Agreements, and
Miscellaneous Items

d. Folder 4: SOL Opinions, JRC Memoranda and Post-Construction SCER Update
e. Folder 5: Progress Reports
/. Folder 6: Historical Review Results

g. Folder 7: Monthly Employment Hours and Pre construction Conference Materials

COs add information and documents to the appropriate folder throughout the course of the
compliance evaluation. If enforcement becomes necessary, COs provide the compliance
evaluation case file to the Solicitor’s Office for further action. It is critically important that all
information obtained, observed or reported be part of the case file and remain there through case
closure.

Once again, maintaining these files is crucial and includes labeling the folder and any additional
folders or subfolders needed (e.g., Folder 1A, 1B). Labeling is especially useful when the

material in a folder is voluminous. COs must arrange the documents in each folder by date, with
the most recent document on top. COs are required to attach certain documents in each folder to
the left or right side of the folder, as indicated below. Generally, whenever there are ten or more

separate documents in a folder, the CO must prepare an index and place it in the front of that
folder.

A complete and thorough case file is critically important, especially in the event that
enforcement becomes necessary. Therefore, COs must be sure that the case file contains all
documents obtained or generated during the compliance evaluation, not just the material that
supports the conclusions reached. This means, for example, that the file includes both evidence
that supports the CO’s violation findings, as well as evidence that supports the contractor’s
rebuttal. The case file must contain all contractor records and unaltered copies of all e-mail

194 Though the case file folder numbers and titles do not change, the case file contents may vary based upon the
investigative procedures used in the compliance evaluation, and the availability and existence of specific documents.
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correspondences in paper or electronic format. Drafts of OFCCP memoranda are not included in
the case file; COs retain only final versions of agency memoranda.

If a CO is submitting a case for enforcement, a Transmittal Memorandum, as discussed in
Chapter 8 of this Manual on the resolution of noncompliance, must accompany the case file. A
complete copy of at least one contract or subcontract establishing coverage during the period at
issue, continuing to the present, is also required. Additionally, the enforcement submission
includes copies of all relevant analyses, properly labeled, in electronic format. Remember to
keep a copy of all files submitted for enforcement in the appropriate field office.'*>

3E03 CONTACTING EEOC, VETS AND OTHER AGENCIES

Simultaneous with the mailing of the on-site confirmation letter, COs will seek information
regarding the employment policies and practices of the contractor being scheduled from the
EEOC, VETS (if appropriate) and other EEO and labor law enforcement agencies. Such
information provides a better understanding of the contractor’s workforce and operations, and
may indicate potential problem areas.'*°

a. EEOC and State and Local FEP Agencies. The CO sends an inquiry letter'®’” simultaneous
with the mailing of the Construction Compliance Evaluation Notice. The inquiry letter goes
to the appropriate district office of the EEOC, and to the appropriate state and local FEP
agencies. It requests information on discrimination complaints filed against the contractor,
and any other information that may be pertinent to assessing the contractor’s EEO posture.
After 15 calendar days, COs must follow up by telephone with any agency that failed to
respond or from which additional information is needed.

OFCCP has an MOU with EEOC that includes provisions about information sharing,
complaint referrals, coordination and consultation. COs are urged to become familiar with
the provisions of this MOU.

b. VETS, ESDS and DOL Enforcement Agencies. Unless jurisdiction is based solely on
federally assisted construction contracts, COs must contact the regional VETS office and the
appropriate local ESDS to request any information that could be pertinent to the pending
review, including information regarding the contractor’s compliance with the mandatory job
listing requirements of 41 CFR 60-300.5(a).'”® When conducting compliance evaluations
and complaint investigations, COs must query the VETS-4212 database to verify that a
federal contractor completed the annual reporting requirements for the appropriate reporting
year. Moreover, the information in this database, in combination with data provided pursuant

195
196

See Appendix A-5 —Index for a Construction Review.

COs would not contact VETS for information if jurisdiction is based solely on federally assisted
construction contracts.

A sample of this letter is in this Manual as Letter L-2, Sample Inquiry Letter for Requesting Complaint Data
from EEOC and State and Local FEPs.

Sample letters are in this Manual, including Letter L-3, Sample Inquiry Letter for Requesting Job Listing
Requirements from Employment Service Delivery Systems, and L-4, Sample Inquiry Letter for Requesting
Information on Pending Review from Veterans” Employment and Training Service.

197

198
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to 41 CFR 60-300.44(k), may be useful when analyzing an employer’s recruitment and hiring
practices. OFCCP provides a periodic report to VETS of contractors who have not filed the
VETS-4212.1°

Additionally, COs should check the DOL Enforcement Database at
https://enforcedata.dol.gov/ for closed complaints and compliance evaluations of the
contractor’s establishment, and contact other DOL enforcement agencies to identify the
number, types and status of any complaints filed against the contractor. For example, the
WHD may have filed FMLA violations related to the contractor that are the subject of a
compliance evaluation.

3E04 INFORMATION ON EEO COMPLAINTS FILED WITH OR BY OTHER
AGENCIES

COs must carefully examine all information regarding complaints against a contractor that they
receive from federal, state and local agencies in response to a letter of inquiry. COs enter basic
information about these complaints in I. Background of the Construction SCER, including:

e The agency with which the complaint was filed;

e The jurisdictional or legal basis (e.g., race, sex) of the complaint;
e The current status of the complaint; and

e The area of the contractor’s workforce involved in the complaint.

COs will note any patterns in the types of complaints filed and any discrimination findings made
on them. For example, there may be a clustering of complaints filed by employees in certain
trades, or by applicants or employees from a particular race, religion, ethnic group or sex; by
covered veterans; or by individuals with disabilities. As the review progresses, COs must cross-
reference complaints to any potential problem areas they identify. There may be, for example,
indications of a lack of good faith efforts, statistical indicators of discrimination, or concentration
or underrepresentation in areas where complaints were filed.

When appropriate, COs will contact the appropriate EEOC office or state or local FEP agency to
arrange to review relevant discrimination complaint files as part of the compliance evaluation.
This can be particularly useful when a CO identifies potential systemic problems in complaint
areas.

On-site, COs must compare any information a contractor provides with respect to current or past
complaints to the information received from other agencies. COs will note discrepancies and
information not provided by the contractor for possible further investigation during the review,
and will seek an explanation and additional information from the contractor.

1941 CFR 60-300.60(c).
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3E05 REVIEW OF COMMUNITY RESOURCE FILES

Each field office must maintain resource files on the communities within its geographic area.

For each community, these files should identify local organizations that represent or provide
services to protected groups. These would include groups and organizations representing or
servicing women, racial and ethnic minorities, veterans, individuals with disabilities, and
individuals who identify as lesbian, gay, bisexual or transgender. Some COs may not be
knowledgeable about the local organizations in the area. In these instances, they must review the
resource files and introduce themselves to representatives from the various organizations. The
Communications Team in the national office and ROCs may also be useful resources.

If a contractor is located near an Indian and Native American Reservation with a TERO or other
employment organization on the reservation, the CO must contact INAERP before making
contact with these organizations. Chapter 2 of this Manual discusses the importance of linkages
and how a CO can establish relationships with tribal communities, and Indian and Native
American community-based organization located near construction projects.

3E06 REVIEW OF OFCCP COMPLIANCE ACTIONS

COs must determine whether another OFCCP office recently reviewed or is reviewing the same
contractor when scheduling a compliance review. If another OFCCP office is currently
reviewing the selected contractor, the CO or the supervisor must contact the supervisor of the
other OFCCP office to discuss what issues, if any, are present in their ongoing case. This is
particularly important for detecting company-wide practices that result in discrimination.

COs may also examine closed case files, or OFIS, to identify issues relevant to the current
evaluation. They will also note the terms of any CA or consent decree, including back pay, hires
and other remedial measures contained in the CA or consent decree. In addition, COs must
determine whether a contractor has been subject to an OFCCP complaint investigation and, if so,
review the complaint file for any violations or problems identified. Any violations found in
these past compliance actions must be recorded in the Construction SCER at 1. Background
Information. While the existence of a past problem is not considered evidence of the existence
of present problems, COs must be alert to any indications that past problems remain unresolved,
have recurred or that similar problems have arisen.

3E07 INTERAGENCY COORDINATION FHWA

If the administering agency is the Federal Highway Administration, at DOT, a DOL-DOT MOU
requires that DOT be notified of the scheduled review.?*

200 See “Interim Memorandum of Understanding Between the Department of Labor and the Department of
Transportation” signed 1979.

Construction Industry Compliance Program | 149



3F

Federal Contract Compliance Manual (FCCM)

ON-SITE REVIEW PROCESS OVERVIEW

The second major stage in a compliance review of a construction contractor is the on-site review.
The purpose of the on-site review is to determine if the contractor complied with the
requirements of Executive Order 11246 and, as applicable, Section 503 and VEVRAA. During
this review, COs will examine personnel activity, compensation data and work hours. In
addition, they will evaluate the contractor’s affirmative action efforts to comply with the
Executive Order, Section 503 and VEVRAA, if applicable. There are several activities that take
place during the on-site review process and they include:

Entrance conference (FCCM 3G);
Review of records such as personnel activity, compensation and work hours (FCCM 3H);

Evaluation of policies, practices and procedures assessing compliance with the Executive
Order 11246 affirmative action specifications (FCCM 31);

Evaluation of compliance with Section 503 and VEVRAA obligations (FCCM 3N);2%!
Employee and supervisor interviews (FCCM 3J);

Physical inspection of the contractor’s worksites (FCCM 3K);

Identification and investigation of discrimination (FCCM 30); and

Exit conference (FCCM 3P).

Each of the activities of the on-site review process are discussed in FCCM 3G through 3P.

3G

ENTRANCE CONFERENCE

The entrance conference should be attended by the contractor’s CEO or designee. The entrance
conference is intended to provide information to the CEO and explain the purpose of the
compliance review. During this conference, a CO may, as appropriate:

Provide a brief explanation of the compliance review process;
Provide information on OFCCP policies, practices, rules and regulations;

Provide an estimate of the amount of time the on-site review will require;

201 Compliance with Section 503 and VEVRAA obligations does not occur if the contractor is working only on
federally assisted construction contracts.
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e Confirm the availability and location of the contractor’s records and documentation of
compliance with the affirmative action specifications and obligations;

e Request cooperation for employee and supervisory interviews;
e State the need for and arrange to inspect federal and nonfederal worksites; and

e FEstablish a tentative date for the exit conference.

3H EXECUTIVE ORDER 11246 REVIEW OF RECORDS

During the process of reviewing records as a part of the on-site review, the CO must record any
matters that appear questionable. The CO should follow up on these matters by gathering
additional documentation, interviewing employees and interviewing any other relevant people.

In this section are discussions on the review of various contractor records, including items
such as payroll records, employment activity records, collective bargaining agreements and
personnel policies.

3H00 PAYROLL RECORDS
In reviewing the contractor’s payroll records, the CO should determine at least three things:

e The number of months of payroll activity to review in order to evaluate progress toward
work hour participation rate goals;

e The existence of uniformity in the assignment of employees to various project sites; and
e The equity or lack thereof in allowing or granting overtime and other benefits.

a. Number of Months to Review. Review the contractor’s payroll records for at least a six-
month period. This review is to evaluate progress toward attaining work hour participation
rate goals for minorities and women in each trade. CO’s must review payroll records to
determine the percentage of work hours by minorities and women out of the total hours
worked by the contractor’s employees in each trade.

b. Uniformity of Assignment. Evaluate the records to determine whether there is uniformity in
the assignment of employees to various project sites (federal and nonfederal; commercial and
residential; urban and rural). COs will determine whether certain types of projects pay more
than others and, if so, whether women and minorities are provided equal opportunities for
assignment to the better paying jobs.

c. Equitable Overtime. Evaluate the records to determine whether overtime, incentives,
bonuses and other job benefits (e.g., holiday bonuses, pay advances, loans, and profit
sharing) are provided without regard to race, color, or sex.
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3H01 EMPLOYMENT ACTIVITY RECORDS

COs must determine how the contractor processes applications, union referrals and walk-in
applicants. They must determine if the contractor is disproportionately rejecting qualified
minorities and women. COs must also determine the contractor’s reasons for the rejections.
When selection procedures are found to have an adverse impact, COs must refer to the
procedures discussed in FCCM Chapter 1 for additional guidance.?’?

Like supply and service evaluations, COs will analyze the contractor’s hiring, promotions and
separations, as well as conduct a compensation analysis when reviewing the contractor’s
employment activity. For guidance on conducting the compensation analysis, see FCCM 1P.
The findings of the analyses must be included in the Narrative Summary of the Construction
SCER, with supporting documents attached.

If the project is located on or near an Indian reservation, the CO should, during a review of
employment activity records, inquire if the contractor has extended a publicly announced
preference in employment to Indians living on or near the Indian reservation. This hiring
preference is permitted under Executive Order 11246. However, contractors and subcontractors
extending such a preference shall not discriminate among Indians on the basis of religion, sex, or
tribal affiliation, and use of such a preference does not excuse a contractor from complying with
the other requirements in 41 CFR Chapter 60.2%

3H02 COLLECTIVE BARGAINING AGREEMENT

When a contractor asserts that hiring is controlled through a union hiring hall in accordance with
a collective bargaining agreement, the CO must review the agreement to verify the assertion. If
the collective bargaining agreement is not clear, the CO should contact the union hall to
determine the process. If the collective bargaining agreement does not support the contractor’s
claim, the CO must evaluate the contractor’s good faith efforts without considering its
relationship with the union hiring hall.?*

3H03 INCLUSION OF THE EQUAL OPPORTUNITY CLAUSE IN SUBCONTRACTS

COs will examine solicitations, purchase orders and subcontracts to ensure inclusion of the
appropriate clauses as described in FCCM 3B01 and 3B02 above. In addition, COs will examine
the contractor’s notification to its unions of its commitments under Executive Order 11246,
Section 503 and VEVRAA 2%

202 COs should be aware, however, that the adverse impact guidance discussed in FCCM 2M, is based on the

UGESP recordkeeping requirements for contractors with 100 or more employees. As most construction
contractors have smaller workforces, they would instead be subject to the simplified recordkeeping
requirements at 41 CFR 60-3.15(A)(1) that apply to contractors with less than 100 employees.

20341 CFR 60-1.5(a)(7).

204 See Standard Federal Equal Employment Opportunity Construction Contract Specifications (Executive Order
11246), paragraph 5, set forth at 41 CFR 60-4.3(a).

20541 CFR 60-1.4(a), 41 CFR 60-1.4(b), 41 CFR 60-300.5(a), and 41 CFR 60-741.5(a).
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3H04 REVIEW OF PERSONNEL POLICIES FOR SEX DISCRIMINATION

As in a supply and service compliance evaluation, COs will examine the contractor’s personnel
policies and practices. COs will determine whether contractor policies make prohibited
distinctions in the conditions of employment based on sex. Below are some areas of inquiry for
COs.

a. Conditions of Employment. COs must examine whether contractor policies make prohibited
distinctions in conditions of employment based on sex. Contractors must not make
employment decisions based on stereotypes about how males and females are “supposed” to
look or act. Such employment decisions are a form of sex discrimination prohibited by
Executive Order 11246, as amended.

b. Distinctions Based on Marital Status or Caregiver Responsibilities. A CO should examine
written policies and conduct interviews with contractor staff and employees regarding the
implementation of policies and practices to identify whether distinctions between married
and unmarried people apply equally to both sexes, including distinctions between single
parents and married parents based on gender. In addition, the CO should assess contractor
policies and practices to ensure that sex-based stereotypes about actual and perceived
caregiving responsibilities are not in effect.

c. BFOQ. Contractors may not hire or employ employees on the basis of sex unless sex is a
BFOQ reasonably necessary to the normal operation of the contractor’s particular business or
enterprise. As a part of most on-site visits, the CO will examine job qualifications as stated
by the contractor. Under Title VII, sex has been found to be a BFOQ in extremely rare
instances. Among them are:

o Authenticity. Jobs involving a need for authenticity or genuineness, such as actors or models.

e Personal Privacy. Jobs where the performance of essential job elements would entail
substantial invasion of personal privacy. This is limited to situations where the normal
operation of the contractor’s business depends on the employee being the same sex as its
employees or customers and there is no other way to ensure privacy. This is different
from customer preference.

d. Employment Opportunities. Contractors may not exclude individuals from jobs they believe
are dangerous or unsuitable for women to perform unless sex is a BFOQ. OFCCP follows
Title VII principles when determining whether a policy excluding women from a job because
of a concern about reproductive hazards is discriminatory. If a question relating to
reproductive hazards arises during a compliance evaluation, the CO should discuss the issue
with his or her supervisor.

e. Compensation Discrimination. The CO will also examine possible compensation
discrimination issues. Compensation discrimination encompasses discrimination salary,
wages, overtime pay, shift differentials, bonuses, commissions, vacation and holiday pay,
allowances, insurance and other benefits, stock options and awards, profit sharing, and

Construction Industry Compliance Program | 153



Federal Contract Compliance Manual (FCCM)

retirement. Contractors cannot make distinctions in compensation on the basis of sex.
FCCM IM provides additional information on this issue.

f. Employment Advertising. The CO will examine the contractor’s advertisements in
newspapers online and in other media. The advertisements must not recruit or advertise for
individuals for certain jobs on the basis of sex. Use of sex-specific terms for jobs (such as
“linemen”) is suspect but is not automatically a violation of Executive Order 11246. Where
sex-specific language is used in conjunction with prominent language that clearly indicates
the contractor’s intent to invite applications without regard to applicants’ sex, COs should not
find a violation.

Several examples of the types of issues that COs may encounter related to a review of personnel
policies are provided in 2K, Compliance with the Sex Discrimination Regulations.

31 EVALUATION OF IMPLEMENTATION OF AFFIRMATIVE
ACTION STEPS SET FORTH IN 41 CFR 60-4.3(a) PARAGRAPH 7

In evaluating a contractor’s compliance with the affirmative action steps, COs must verify that
the records, interviews and other information provided by the contractor demonstrate the
contractor’s compliance. The CO’s evaluation of the contractor’s compliance is based on the
contractor’s effort to achieve maximum results from its actions. For compliance review
purposes, the affirmative action specifications in 41 CFR 60-4.3(a) paragraph 7 are grouped into
the following five major evaluation categories:

e Recruitment practices;

e Training;

e EEO policy and implementation;

e Personnel operations; and

e Contracting activity.
Each of these evaluation categories is discussed in subsections 3100 through 3104, below.
These categories correspond to the organization of the Form CC-40 Standard Compliance
Evaluation Report (or the Construction SCER).2*® The CO will evaluate the VEVRAA and

Section 503 affirmative action requirements from Part III.H of the Construction SCER. The
discussion below provides instructions on completing the Construction SCER.

206 See Appendix A-6 Standard Compliance Evaluation Report (Construction).
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3100  EVALUATION OF RECRUITMENT PRACTICES

The following subsections pertain directly to Part III.A of the Construction SCER and set forth
the procedures for evaluating the contractor’s recruitment practices.?’’

a. Recruitment Sources. The contractor must establish and maintain a current list of recruitment
sources, including sources for minorities and women. The contractor must provide written
notification to these recruitment sources and to community organizations when it or its
union(s) has employment opportunities available. The contractor must maintain a record of
recruitment source responses. See Item III.A.L. of the Construction SCER. To evaluate the
contractor’s compliance with this specification, the CO will:

o Determine whether the contractor maintains a current list of recruitment sources.

e Determine whether the list is current (has been updated within the last year); whether it
contains an adequate number of active, available sources; and whether the recruitment
sources listed are in operation, i.e., active.

o Contact referral sources to verify that they received recruitment letters and emails, and to
determine whether they actually made referrals.

e Interview employees involved in recruiting applicants and hiring supervisors to determine
whether they use the list when vacancies occur.

e Review correspondence with recruitment sources. This review should:

o Verify that the contractor sent and the recruitment sources received the letters, and
that the contractor made follow-up contact.

o Ensure that the letters contained a statement of the contractor’s EEO policy and the
nature of the employment opportunity.

o Review the contractor’s files, telephone logs or other evidence to determine if the
contractor maintained copies or records of responses. Determine if the contractor
followed-up on responses.

b. Applicant Records. In addition to preserving any personnel and employment record as
described at 41 CFR 60-1.12, the contractor should maintain a current file of the names,
addresses, telephone numbers, sex, race and ethnicity of each minority and female walk-in
applicant or referral from a union, recruitment source or community organization, and of the
action taken with respect to each individual.®® If an individual was sent to the union hiring
hall for referral and was not referred back to the contractor by the union or, if referred, was
not employed by the contractor, the documentation in the file should include the reason why

207 Refer to 41 CFR Part 60-20, Discrimination on the Basis of Sex; 41 CFR Part 60-50, Religion/National Origin
Guidelines; and 41 CFR 60-4.3(a) paragraph 7 steps b, ¢, d, 1 and j for more information.
208 41 CFR 60-4.3(a) paragraph 7 step c, 60-1.12(c), and 60-3.15A.
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the individual was not hired (or referred) and any action the contractor took.?” The CO
should fully investigate any indications of possible discriminatory practices. To evaluate the
contractor’s compliance with this specification, the CO should:

e Determine whether the contractor maintains a current file that lists the names, addresses,
telephone numbers, sex, race and ethnicity of each walk-in applicant and each referral
from a union or community source.

e Evaluate the file for active construction recruitment sources such as unions and
community referral organizations.

e Interview supervisors responsible for hiring to determine the general hiring procedure
and any specific procedures they use to recruit workers, including minorities and women.

e Determine what sources the contractor uses to obtain job applicants. Sources may
include, for example, walk-ins, union hiring hall, newspaper advertisements, word of
mouth, and recruitment and training programs.

c. Failure of Union to Refer. The regulations require the contractor to immediately notify the
Director, in writing, when a union(s) with which it has a collective bargaining agreement has
not referred to the contractor a minority or woman sent by the contractor or when the
contractor has other information that the union referral process has impeded the contractor’s
efforts to meet its contractual EEO obligations.?!°

To evaluate the contractor’s compliance with this specification, the CO should determine
whether the contractor took any other actions to facilitate hiring the individual such as
additional written contact with the union specifically requesting referral of that
individual, or attempting to hire the individual directly, without union referral. Whenever
the contractor states in writing that the union has not referred minorities and women or
that other union actions have impeded its affirmative action efforts; there are allegations
that the union has committed unlawful discrimination; or the CO becomes aware that
union actions impede or threaten to impede the contractor’s affirmative action efforts, the
CO should discuss the matter with his or her supervisor as soon as possible.

d. Directing Recruitment Efforts. In accordance with regulations, the contractor is required to
engage in recruitment efforts that reach out to all demographic groups in the recruitment
area, including minority, women’s and community organizations, and schools with minority
and female students; and engage in recruitment efforts that reach out to recruitment and
training organizations for minorities and women serving the contractor’s recruitment area
and employment needs.?!!

Not later than one month prior to the date for the acceptance of applications for
apprenticeship or other training by any recruitment source, the contractor should send written

209 See Item II1.A.2. of the Construction SCER.
21041 CFR 60- 4.3(a) paragraph 7, step d. See Item II.A.3. of the Construction SCER.
21141 CFR 60-4.3(a) paragraph 7, step i.

Construction Industry Compliance Program | 156



Federal Contract Compliance Manual (FCCM)

notification to organizations in the recruitment area, describing the openings, screening
procedures and test(s) to be used in the selection process. (See Item II1.A.4. of the
Construction SCER.)

To determine whether the contractor is in compliance with this specification, the CO should:

e Request written documentation of the contractor’s efforts to recruit applicants for training
and employment opportunities.

e Review documentation that the contractor provided timely notice to recruitment sources,
including minority, women’s and community organizations, at least one month prior to
acceptance of applications for apprenticeship or training opportunities. The CO should
also verify that appropriate sources have been contacted.

e. Employee Referrals. The regulations require the contractor to encourage employees, including
present minority and female employees, to recruit others for employment openings.?'> When
reasonable to do so, as required by the regulations, the contractor must provide after-school,
summer and vacation employment to minority and female youth both on the worksite and in

other areas of its workforce. To evaluate the contractor’s compliance with this specification,
the CO should:

e Interview minority and female employees to determine whether the contractor has
encouraged them to recruit other minority individuals and women to apply for
employment.

e Interview supervisors, minority and female employees to determine whether the
contractor provides after-school, summer and vacation employment to minority and
female youth.

e Review personnel records to verify employment of minority and female youths in after-
school, summer and vacation job opportunities.

3101 EVALUATION OF TRAINING

The contractor shall develop on-the-job training opportunities and participate in training
programs that are relevant to the contractor’s employment needs and are intended to upgrade the
skills of its workers. These programs and opportunities must expressly include minorities and
women.?!* Examples of possible programs and opportunities include apprenticeships and trainee
programs relevant to the contractor’s employment needs, especially those programs the U.S.
Department of Labor funded or approved.?!'*

To evaluate the contractor’s compliance with this specification, COs must:

21241 CFR 60-4.3(a) paragraph 7, step j.

213 41 CFR 60-4.3(a) paragraph 7, step e.

214 See Item II1.B.1. of the Construction SCER. Refer to 41 CFR Part 60-20, 41 CFR 68-4.3(a) paragraph 7, step e
and Part II1.B of the Construction SCER.
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Determine whether the contractor has developed and conducted any training programs
and, if so, whether it has provided notice of these programs to its recruitment sources.
Obtain copies of any letters informing recruitment sources or schools of training
programs, including those to minority and women sources. Get the names of applicants
that the contractor referred to the programs. Determine whether the contractor has
employed and trained anyone below the journey level. If it has, describe what was done.

Determine which trades are covered by formal apprenticeship programs (typically found
in projects utilizing union labor) or other types of formal training programs not associated
with trade unions. When either type of program is in place, a CO must determine the
participation rate of minorities and women.

When there are no formal programs for a particular trade, determine what, if anything,
the contractor has done to provide on-the-job training, and the extent to which that
training was made available to minorities and women.

If the contractor provides on-the-job training, determine whether minorities and women
have equal access to training in all trades. Determine whether minorities and women are
performing all aspects of their trade or if the contractor is repeatedly assigning them to
the same task.

Determine whether the contractor has records of cash contributions, equipment supplied
or contractor personnel provided as instructors for Office of Apprenticeship approved, or
U.S. Department of Labor funded, or other training programs.

Determine whether the contractor has records of specific hiring and training of workers
from such programs. The CO should also determine the results of the contractor’s efforts
(e.g., number of workers trained identified by race, ethnicity and sex, hours worked,
hours trained, relative compensation, trade) and record the results in the report.

EVALUATION OF EEO POLICY IMPLEMENTATION

This subsection draws from 41 CFR Part 60-20; 41 CFR Part 60-50; 41 CFR 60-4.3(a) paragraph
7 steps g, h, | and p; and Part III.C of the Construction SCER. It covers five areas:

Development of and dissemination of EEO policy;
Review of EEO policy;

External dissemination of EEO policy;

Promotion policy; and

Supervisory performance.

a. Development and Dissemination of Policy. The contractor shall develop and disseminate its
EEO policy by providing notice of its policy to unions and training programs and by
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requesting their help in meeting its EEO obligations. The contractor shall also include its
EEO policy in any policy manual and collective bargaining agreement and publicize it in the
company newspaper or annual report, if any. The contractor shall also specifically review
the policy with all employees at least once each year and post it on bulletin boards accessible
to all employees and applicants at each location where construction work is performed.?!?

To evaluate the contractor’s compliance with this specification, COs must determine whether
the EEO policy contains at least the following items:

e A statement that the contractor will not discriminate against employees and applicants for
employment because of race, color, religion, sex, sexual orientation, gender identity, or
national origin, and that it will take affirmative action to ensure that employees and
applicants for employment will be employed and treated during employment, without
regard to race, color, religion, sex, sexual orientation, gender identity or national origin;

e The name, telephone number and means of access to the contractor’s EEO Officer;
e An assurance that this policy will be followed in all personnel actions; and
e The signature of the CEO and date.

COs must also determine whether the EEO policy is posted in conspicuous places available to
employees and applicants. Several places may be appropriate for posting the EEO policy and
some examples include company offices, project sites and project trailers, if applicable.?!¢

In addition to determining whether the EEO policy is posted, the CO will determine if the Pay
Transparency Nondiscrimination Provision is posted physically or electronically for employees
and applicants and incorporated into employee handbooks and manuals.?!’

Interviews of employees are important for determining if the contractor reviewed EEO policy at
least annually with all employees and personnel responsible for hiring, assignments and other
personnel actions. Other actions COs must take to evaluate the contractor’s compliance include:

e Determining whether unions, where applicable, and training programs have been notified
and provided with a copy of the EEO policy. Obtain copies of correspondence, or other
documentation of such notification; and

e Reviewing as applicable, policy manuals, collective bargaining agreements, company
newspapers and/or annual reports for inclusion of the contractor’s EEO policy.

b. Review of Policy. The contractor shall review, at least annually, the company’s EEO policy
and affirmative action obligations with all employees having any responsibility for hiring,
assignment, layoff, termination or other employment decisions, including specific review of

215 See Item I1.C.1. of the Construction SCER.
21641 CFR 60-1.4(a) paragraph 1; 41 CFR 60-1.4(b) paragraph 1.
21741 CFR 60-1.35(c); see, 41 CFR 60-1.4(a) paragraph 3 and 41 CFR 60-1.4(b) paragraph 3.
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these items with all on-site supervisory personnel prior to the initiation of work at any job
site. The contractor must maintain a written record of the time and place of these meetings,
people attending, subject matter discussed and disposition of the subject matter.?!®
Disposition of the subject matter may include any further action to be taken by attendees and
participants. In evaluating the contractor’s compliance with this specification, COs should:

o Substantiate through examination of meeting notes or other such documents that the
contractor has conducted, at least annually, a review of the contractor’s EEO policy and
affirmative action obligations with all employees having any responsibility for hiring, job
assignment, layoff, termination or other personnel decisions, including the transferring of
employees to different job sites;

o Identify each job site at which the contractor has initiated work within the 12-month
period prior to the start of the compliance review. Verify the date prior to the
commencement of work at each such job site on which the contractor met with on-site
supervisory personnel to discuss the contractor’s EEO policy and affirmative action
obligations; and

e Review the actions taken by the contractor to resolve any problems identified.

c. External Dissemination of Policy. The contractor shall disseminate its EEO policy externally
by including it in any advertising in the media, including media directed at minorities and
women. In addition, the contractor shall provide written notification to, and shall discuss its
EEO policy with, other contractors and subcontractors with which it does or anticipates doing
business.?!’” In evaluating the contractor’s compliance with this specification, the CO should:

e Review copies of advertisements to determine whether the contractor included its
commitment to its EEO policy (e.g., the EEO tag line as described in Chapter 2,
2M00(a)) and whether advertisements appeared in media announcements that reach all
demographic groups in the recruiting area;

e Determine whether the contractor’s written notification to other contractors and
subcontractors with which it does or anticipates doing business is accurate and timely (at
least at the start of each major contract); and

e Review and verify documentation such as telephone logs, file notes, etc., on the
contractor’s discussion(s) with other contractors and subcontractors to determine whether
the contractor’s EEO policy was discussed.

d. Promotion Policy. At least annually, the contractor shall inventory and evaluate all current
minority and women employees for promotional opportunities.?® The contractor shall
encourage these employees to seek or to prepare for promotional opportunities through

218 Qee Item II1.C.2., of the Construction SCER.
219 41 CFR 60-4.3(a)7h and Construction SCER Item See Item II1.C.3..
220 41 CFR 60-4.3(a) paragraph 7, step 1 and Construction SCER Item II1.C 4.
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appropriate training.”?! To evaluate the contractor’s compliance with this specification, COs
must:

e Review the contractor’s policies and personnel procedures regarding upgrading and
promotion; determine how first-line and other supervisors are selected and how collective
bargaining agreements impact company policies;

e Review all promotions and the employees whom the contractor could have or should
have considered;

e (Obtain documentation of the contractor’s annual inventory and evaluation of all
employees for promotional opportunities; and

e Verify through interviews and a review of documentation that the contractor encouraged
all employees, including minorities and women, to seek or prepare for promotional
opportunities through appropriate training.

Supervisory Performance. The contractor shall conduct a review, at least annually, of all
supervisors’ adherence to and performance under its EEO policies and affirmative action
obligations.?*? To evaluate the contractor’s compliance with this specification, the CO
should review letters, reports, performance evaluations, EEO training courses and materials
and minutes of meetings. Interviews of supervisory personnel should be conducted.

3103 EVALUATION OF PERSONNEL OPERATIONS

The CO should consider four areas during an evaluation of personnel operations: work
environment, validation, effects of personnel practices and nonsegregation of facilities and
activities.?”> This subsection draws from 41 CFR 60- 4.3(a)7, a, k, m and n and Part III. D of the
Construction SCER. Each is discussed in turn in this section.

a.

Working Environment. The contractor must ensure and maintain a working environment free
of harassment, intimidation and coercion at all sites and in all facilities at which the
contractor’s employees are assigned to work.??* Harassment, intimidation and coercion can
take many forms on the job site. These actions may be directed toward employees or
applicants on any protected bases. They may consist of verbal, visual or written abuse, such
as insults, graffiti, posters, suggestive comments and demands, racial slurs, leering or
pressure for sexual activity. They may also include physical aggressiveness such as
touching, pinching, patting and shoving, or the hiding or sabotaging of tools and equipment.
Whatever the action, it can create a stressful working atmosphere which impairs job

221
222
223

224

ibid.

41 CFR 60-4.3(a) paragraph 7, step p. and Construction SCER Item III.C.5.

Refer to 41 CFR Part 60-20; 41 CFR Part 60-50; 41 CFR 60-4.3(a) paragraph 7, steps a, k, m and n; and Part
111.D of the Construction SCER for more information.

41 CFR 60-4.3(a) paragraph 7, step a, if unlawful harassment is identified, it is a violation of the equal opportunity
clauses found at 41 CFR 60-1.4(a) and 41 CFR 60-1.4(b), 41 CFR 60-300.5(a) and 41 CFR 60-741.5(a).
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performance and work relationships and often results in the victim quitting the job. During
the physical inspection of the contractor’s worksites, the CO should:

e Look for any physical evidence of intimidation, harassment, or coercion;

e Interview female and minority employees to determine whether there have been any
incidents of harassment, intimidation or coercion;

e Determine whether such incidents were reported to the supervisor and if so, what action
was taken to resolve the problem;

e Interview supervisory staff to determine whether they are aware of the contractor’s
obligation under this specification;

e Review contractor files (minutes of meetings, memoranda, etc.) to determine whether the
contractor has discussed this specification with supervisors; and

e Review discharges and terminations and, where possible, interview minorities and
women recently terminated, to determine if harassment or intimidation was a factor in
their leaving the job.

Where possible, the contractor will assign at least two women to each construction
project.??> The contractor shall specifically ensure that all supervisory personnel are
aware of, and carry out, its obligation to maintain such a working environment, with
specific attention to minorities and women working at such sites or in such facilities.??°

Validation. The contractor must validate all tests and other selection requirements where
there is an obligation to do so under 41 CFR Part 60-3.>’ COs should also refer to the
discussion in Chapter 2 and to the “Questions and Answers to the Uniform Guidelines on
Selection Procedures.”*?® Procedures for identifying adverse impact resulting from employee
selection procedures are in Chapter 1 and Chapter 2.

Effect of Personnel Practices. Contractors must ensure that seniority practices, job
classifications, work assignments, opportunities for overtime and other personnel practices
do not have a discriminatory effect on minorities and women by monitoring all personnel and
employment related activities to ensure that the specifications are being carried out.”® In
evaluating the contractor’s compliance with this specification, COs will:

225
226
227

228
229

41 CFR 60-4.3(a) paragraph 7 step a.

See Item II1.D.1., of the Construction SCER.

See Item I11.D.2 of the Construction SCER. Under 41 CFR 60-3.15, contractors with 100 or fewer employees
are not required to make adverse impact determinations or maintain validity evidence.

See 44 FR 11996, 12009 (Mar. 2, 1979) supplemented by 45 FR 29350 (May 2, 1980).

41 CFR 60-4.3(a)7.m. See Item II1.D.3. of the Construction SCER.
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e Determine whether the contractor’s personnel policies and practices have a
discriminatory effect; and

e Review personnel policies and practices such as transfers that create employment
opportunities, seniority practices, job classifications, work assignments (e.g., minorities
and women sent only to federally or state funded projects), layoff procedures, project
locations, wage rates,** overtime hours for discriminatory effects.

Nonsegregated Facilities and Activities. The contractor must ensure that all job sites,
facilities and company activities are nonsegregated, except for separate or single user toilets
and changing facilities where necessary to assure privacy between the sexes.?’! In evaluating
the contractor’s compliance, during the worksite inspection, the CO should:

e Determine whether the contractor provides and maintains adequate toilet and changing
facilities to ensure privacy between the sexes; and

e Interview management and employees to determine whether announcements of company
social/recreational activities have been posted and are made available to all employees.

3104 EVALUATION OF CONTRACTING ACTIVITY

One element of a good faith commitment to equal employment opportunity is the use of small
disadvantaged businesses or disadvantaged business enterprises as subcontractors.?3? These
efforts must be documented. This subsection draws from 41 CFR 60-4.3(a) paragraph 7, step o
and Part IIL.E of the Construction SCER; COs should refer to these provisions for more
information. Records of all solicitations of offers for subcontracts from construction contractors
and suppliers that are small disadvantaged businesses or business enterprises, including
circulations of solicitations to minority and women’s contractor associations, must be maintained
and produced upon request.?**> In assessing the contractor’s efforts in this regard, the CO should:

e Determine whether there are solicitations to small disadvantaged businesses or
disadvantaged business enterprises, and minority and female contractor associations;

e Verify that the solicitations to small disadvantaged businesses or di